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PART 300 GENERAL INFORMATION

Section 300.1 Introduction and Purpose
300.2 Definitions
300.3 OMB Control Numbers
300.4 Economic Development Adminigtration-Washington, DC,

Regiona and Economic Development Representatives.

AUTHORITY: 42 U.S.C. 3211; Department of Commerce Organization Order 10-4.

8300.1 Introduction and Purpose

@ Introduction. |syour community suffering from severe economic digtress (e.g.,high
unemployment, low income, sudden economic changes, etc.)? Are you arepresentative of a
State or locd unit of government, Indian tribe, public or private nonprofit organization,
educationd ingtitution, or community development corporation looking for grant assistance to
enhance your opportunities for economic development? If so, these regulations of the
Economic Development Adminigtration (EDA) of the U.S. Department of Commerce may be
of help. These regulationstell you the purpose of EDA and outline the program requirements,
project selection process, project evaluation criteria, and other relevant matters. The
information in these regulations covers grant programs of EDA that provide financid awards
for the fallowing:

Public Works and Development Facilities;

Panning;

Research, Evauation, Training and Technica Assgtance;
Trade Adjustment Assistance; and

Economic Adjustment Assistance.

(b) What is the Purpose of the Economic Devel opment Administration?

(@D} Many communities|agbehind and suffer economic distress in one formor another, such
as

High unemployment;

* Low income;

Underemployment;

o Qutmigration;

» Sudden economic changes due to the restructuring or relocation
of indugrid firms;

Economic Development Administration Regulations Page 1



* Closing or redignment of defense bases or cutbacks in defense
procurement;

 Economic impact of naturd disasters or other emergencies,

* Actions of the Federa government (such as environmenta
requirements) that curtail or remove economic activities, and

* Impacts of foreign trade.

)] The purpose of the Economic Development Adminidiration is to address economic
problems affecting economicaly distressed rura and urban communities; by helping
them:

(0] Develop and strengthen their economic development planning and inditutional
capacitytodesgn and implement business outreach and devel opment programs,
ad

(i) Develop or expand public works and other facilities, financing tools, and
resources that will create new job opportunities, save exiging jobs, retan
existing businesses, and support the development of new businesses.

3 To promote a strong and growing economy throughout the United States, EDA works
in partnership with State and local governments, Indian tribes and locd, regiond, and
State public and private nonprofit organizations. With them EDA develops and carries
out comprehensive economic development drategies that address the economic
problems of distressed communities EDA helps such communities increese their
economic development capacities so that they can take advantage of existing resources
and development opportunities.

8300.2 Definitions

Unless otherwise defined in other parts or sections of this Chapter, the terms listed are defined

asfollows
Term Definition
Comprehensive Economic Development Strategy, means a strategy approved by EDA under §301.3 of this chapter.
CEDS, or strategy
Department means the Department of Commerce
Economic Development District (1) means any area in the United States that has been designated by
or district EDA as an Economic Development District under 8302.1 of these
regulations; and

(2) includes any Economic Development District designated by EDA
under sec. 403 of the Public Works and Economic Development Act
of 1965, as amended, as in effect on the day before the effective date
of Public Law 105-393.
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EDA

Eligible applicant

Eligible recipient

Federal agency

Federally-declared disaster

Financial assistance

Grant

Economic Devel opment Administration Regulations

means the Economic Development Administration in the U.S. Department
of Commerce when a place or agency is intended, and refers to the
headquarters office in Washington, D.C., or a regiona office, as
appropriate; or it means the Assistant Secretary of Commerce for Economic
Development or hissher designee when a person is intended. The
locations of EDA’s offices are listed each year in a Notice of Funding
Availability (NOFA). The genera information telephone number for EDA
is (202) 482-2309.

means
(1) Ingenerd, —
(i) Anentity qualified to be an eligible recipient, or
(ii) Itsauthorized representative.
(2) Except in the case of Research, Evaluation, Training, or
Technical Assistance grants under part 307, a private individual or

for-profit organization cannot be an eligible applicant.

means
(1) Ingenera, —
(i) Anareadescribed in §301.2 of these regulations;
(ii)  An Economic Development District;
(iif) An Indian tribe or a consortium of Indian Tribes;
(iv) A State;
(v) A city or other political subdivision of a State or a
consortium of political subdivsions;
(vi) An institution of higher education or a consortium of institutions
of higher education; or
(vii) A public or private nonprofit organization or association acting in
cooperation with officials of a political subdivision of a State.
(2) Inthe case of Research, Evaluation, Training and Technical
Assistance grants under part 307, eligible recipient also includes
private individuals and for profit organizations.

means a department, agency, or instrumentality of the United States.

means a Presidentially-declared disaster or a Federally-declared disaster
pursuant to the Magnuson-Stevens Fishery Conservation and
Management Act (Public Lav 94-265) as amended by the Sustainable
Fisheries Act (Public Law 104-297), or a Federa declaration pursuant to the
consolidated Farm and Rural Development Act, as amended (Public Laws
92-419, 96-438, 97-35, 98-258, 99-198, 100-233, 100-387, and 101-624) or a
Federally-declared disater pursuant to the Small Business Act as amended
(Public Law 85-536).

means grant.

means the non-procurement award of EDA funds to an eligible recipient
under PWEDA or the Trade Act, as applicable. The term includes a
cooperative agreement, within the meaning of chapter 63 of title 31, United
Sates Code.
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Indian tribe

Local share, matching share or local share match

Notice of Funding Availability
or NOFA,

PWEDA

Project

Presidentially-declared disaster

Proposed District

Recipient and grantee

Sate

The Trade Act

United Sates

Economic Devel opment Administration Regulations

means any Indian tribe, band, nation, pueblo, or other organized group or
community, including any Alaska Native Village or Regional Corporation
(es defined in or established under the Alaska Native Claims Settlement
Act (43 U.S.C. 1601 e seq.)), that is recognized as eligible for the special
programs and services provided by the United States to Indians because
of their status as Indians. The term includes: The governing body of a
tribe, nonprofit Indian corporation (restricted to Indians), Indian authority,
or other nonprofit tribal organization or entity, provided that the tribal
organization or entity is wholly owned by, and established for the benefit
of, the tribe or Alaska Native Village.

are used interchangeably to mean non-Federal funds or goods and
services provided by recipients or third parties that are required as a
condition of a grant, and includes funds from other Federal agencies only
if there is statutory authority allowing such use.

refers to the notice or notices EDA publishes each year in the Federal
Regisser and on EDA’'s internet web site, http://www.doc.gov/eda,
describing the available amounts, particular procedures, priorities, and
special circumstances for the EDA grant programs for that year.

means the Public Works and Economic Development Act of 1965, as
amended (Pub. L. 89-136, 42 USC. 3121 et seq.), including the
comprehensive amendments by the Economic Development Administration
Reform Act of 1998 (Pub. L. 105-393). (The term “PWEDA” was used to
refer to EDA’s authorizing legidation as it was in effect before the effective
date of Public Law 105-393, signed into law on November 13, 1998. In these
regulations, the term “PWEDA” refers to the legidaion as currently
amended by the 1998 law.)

means the activity or activities the purpose of which fulfills EDA program
requirements and that EDA fundsin whole or in part.

means a major disaster or emergency declared under the Robert T. Stafford
Disaster Relief and Emergency Assistance Act (42 U.S.C. 5121 et seq.).

means a geographic entity composed of one or more eligible aress
proposed for designation as an Economic Development District.

are used interchangesbly to mean an entity receiving fundsfrom EDA
under PWEDA or the Trade Act, as applicable, and includes any EDA
approved successor to such recipient.

means a State, the District of Columbia, the Commonwealth of Puerto Rico,
the U.S. Virgin Idlands, Guam, American Samoa, the Commonwealth of the
Northern Mariana Islands, the Republic of the Marshall Islands, the
Federated States of Micronesia, and the Republic of Palau

means Title I, Chapters 3 and 5, of the Trade Act of 1974, as amended (19
U.S.C. 2341, et seq.).

means al of the States.
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8300.3 OMB Control Numbers

@ Thistable displays control numbers assigned to EDA'’ s information collection requirements by
the Office of Management and Budget (“OMB”) pursuant to the Paperwork Reduction Act of
1980, Pub. L. 96-511. EDA intends that this table comply with Section 3507(f) of the
Paperwork Reduction Act, requiring agencies to digplay a current control number assigned by
the Director of OMB for each agency information collection requirement.

(b) Control Number Table:

13 CFR Part or Section Current OMB
whereidentified and described Control No.

301 0610-0094

302 0610-0094

303 0610-0093

304 0610-0094

305 0610-0094 and
0610-0096

306 0610-0094

307 0610-0094

308 0610-0094 and
0610-0095

314 0610-0094

315 0610-0094

316 0610-0094

83004  Economic Development Adminigtration-Washington, D.C., Regional and Economic
Development Representatives

For addresses and phone numbers of the Economic Devel opment Adminigtrationin Washington,

D.C., Regiond and Fied Offices and Economic Development Representatives, refer to EDA’s annud
Fiscd Year (FY) Notice of Funding Availability (NOFA).
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PART 301 GENERAL ELIGIBILITY AND GRANT RATE
REQUIREMENTS

Section 301.1 Applicants
301.2 Area Hligibility
301.3 Strategy Required
301.4 Grant Rates
AUTHORITY: 42 U.S.C. 3211; Department of Commerce Organization Order 10-4.

§301.1 Applicants
@ Eligible gpplicants are defined in 8300.2 of this chapter.

(b) Except as otherwise provided in part 307 of this chapter, a public or private nonprofit
organization gpplicant must include in its gpplication for assstance, aresolution passed by, or a
letter Sgned by, an authorized representative of agenerd purpose politicd subdivison of aState
or an Indiantribe, acknowledging that the gpplicant is acting in cooperation with officias of the
politica subdivison or Indian tribe, as gpplicable.

§3012 AreaEligibility

@ EDA awards public works and development facilities grants under part 305 and economic
adjusment grantsunder part 308 for proj ects to enhance economic development ineconomicaly
distressed aress.

(b) An areaisdigible for a project grant under part 305 or 308 if it has one of the following:

2 An unemployment rate that is, for the most recent 24-month period for which data are
avallable, at least one percent greater thanthe nationd average unemployment rate. For
example, if the national average unemployment rateis 6 percent, an areaisdigible under
this provison if it has an unemployment rate of 7 percent.

2 Per capita income that is, for the most recent period for which data are available, 80

percent or less of the nationa average per capitaincome.
3 A specid need, as determined by EDA, aigng from actua or threatened severe

unemployment or economic adjustment problems resulting from severe short-term or
long-term changes in economic conditions, for example:

(0] Substantia outmigration or population loss;

Economic Development Administration Regulations Page 6



§301.3

(©

(d)

(€

()
@
W)

(i) Underemployment, that is, employment of workersat lessthanfull ime or atless
skilled tasks than their training or abilities permit;

(i) Military base closures or redignments, defense contractor reductions-in-force,
or Department of Energy defense-related funding reductions;

(iv)  Natura or other mgjor disasters or emergencies,

v) Extraordinary depletion of natural resources,

(vi)  Closure or restructuring of industria firms, essentia to area economies; or

(vii)  Dedtructive impacts of foreign trade.

A non-distressed area [i.e., an area that does not meet the criteria of paragraph (b) of this
section] within an Economic Development Didrict is dso digible, provided the project will be
of asubstantia direct benefit to anareathat meetsat least one of the criteria of paragraph (b) of
this section. A project provides substantia direct bendfit if it provides dgnificant employment
opportunities for unemployed, underemployed or low income residents.

Normdly an area is defined by geographica/political boundaries, e.g., dty, county, Indian
reservation. However, asmdler area(without regard to politica boundaries) isadso digibleeven
though it may be part of alarger community that overdl is experiencing low disress. When the
boundaries of the project area differ from established palitica boundaries, the project area must
be of sufficient size gppropriate to the proposed project, and the applicant must justify the
proposed boundaries in relation to the project’ s benefits to the area

Eligibility is determined at the time that EDA receives an application and is based on the most
recent Federal data available for the area where the project will be located or where the
subgtantial direct benefits will be received. If no Federal data are available to determine
digibility, an gpplicant mugt submit to EDA the most recent data avalable through the
government of the Stateinwhichthe areaislocated, i.e., conducted by or at the direction of the
State government. Other datamay be submitted, as appropriate, to substantiate €ligibility based
on specia needs under paragraph (b)(3) of this section.

EDA may rgject any documentation of digibility thet it determinesis inaccurate.
Thereisno area digibility requirement for a project grant under part 306 or 307.

EDA describes specid needs criteria under paragraph (b)(3) of this section in aNOFA.

Strategy Required

@

To be eligible for a project grant under part 305 or 308 of this chapter, the application for
assistance mugt incdludea CEDS acceptable to EDA. The gpplicant may, however, incorporate
by reference a current strategy previoudy approved by EDA, as an dterndtive to including the
drategy in the gpplication. (Exception: A drategy is not required when afunding request is for

Economic Development Administration Regulations Page 7



(b)

(©

(d)

(€

planning assstance, e.g., astrategy grant, under part 308 of this chapter). The strategy must be
in conformance with CEDS requirements under §303.3 of this chapter.

EDA will gpprove as acceptable adtrategy that it determines meets the requirements of 8303.3
of this chapter. The strategy may be one devel oped:

D With EDA assstance,
)] Under another Federaly supported program, or
3 Through alocd, regiond, or State process.

In determining acceptability of agtrategy, EDA will take into consideration the circumstances of
the application, so that for instance a strategy accompanying an application for assistance
immediately following anaturd disaster will requirelessdepth and detail thanwould be the case
in other circumstances.

To be acceptable, a strategy must be approved, within one year prior to the date of application,
by the entity developing the strategy or by the applicant. In the case of a strategy approved by
the applicant, approva must be by the applicant’s governing body or, in the case of a State, by
the governor or the governor’s designe(s).

Before EDA approves a strategy for an area al or partly within the boundaries of an EDD, the
EDD organization mugt be given a 30-day opportunity to review and comment upon such

Strategy.

8301.4 Grant Rates

@

(b)

Except as otherwise provided for in this chapter, the amount of the EDA grant may not exceed
50 percent of the cost of the project. Cash or in-kind contributions, fairly evauated by EDA,
induding contributions of space, equipment, and services, may provide the non-Federal share
of the project cost. In-kind contributions must be digible project costs and meet gpplicable
Federd cogt principles and uniform adminigtrative requirements.

EDA may supplement the Federal share of a grant project where the applicant is able to
demondtrate that the non-Federd share that would otherwise be required cannot be provided
because of the overal economic Stuation. It is not necessary for an gpplicant to prove that it
would be impossble to provide a ful 50 percent non-Federal share, but it must show
circumstances warranting any reduction. In determining whether to provide a Federd share
greater than 50 percent for a project, EDA will gve due consideration to the applicant’s
economic Stuation and the relative needs of the area. In the case of Indian tribes, EDA may
reduce or waive the non-Federd share, and in other cases EDA may reduce the non-Federal
share of the cost of the project below 50 percent, in accordance with the following table,
showing the maximum Federa grant rate, including the supplement:

Economic Development Administration Regulations Page 8
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(©)

4

®

(6)

)

®

©)

(10)

Projects

Projects of Indian tribes where EDA has made a determination to waive the
non-Federal share of the cost of the project

Projects under part 308 located in Presidentially-declared disaster aress for
which EDA receives an application for assistance under a supplemental
appropriation, within 18 months of the date of declaration, and for which
the President established a rate of Federal participation, based on the
public assistance grant rate of the Federa Emergency Management
Agency (FEMA) for the disaster, of greater than 80 percent

Projects of Indian tribes where EDA has made a determination to reduce
the non-Federal share of the cost of the project

Projects of States or political subdivisions of States that have exhausted
their effective taxing and/or borrowing capacity, or nonprofit organizations
that have exhausted their borrowing capacity

Projects under part 308 located in Presidentially-declared disaster aress for
which EDA recelves an application for assistance under a supplemental
appropriation, within 18 months of the date of declaration

Projects located in Federaly-declared disaster areas, for which EDA
receives an application for assistance within 18 months of the date of
declaration, when the Assistant Secretary determines that the applicant
cannot provide the required non-Federal share because of the disaster's
impact on the economic situation.

Projects located in eligible areas where:
(i) The 24-month unemployment rateis at least 225% of the
national average or
(i) The per capitaincome (PCI) is not more than 50% of the
national average

Projects located in digible areas that are not digible for a higher rate,
where:
(i) The 24-month unemployment rate is at least 180% of the
national average or
(ii) The PCI is not more than 60% of the national average

Projects located in digible areas that are not digible for a higher rate,
where:
(i) The 24-month unemployment rateis at least 150% of the national
average or
(i) ThePCl isnot more than 70% of the national average

Projectsin dl other digible areas

Maximum Grant Rates
(per centage)

100

100

less than 100

less than 100

80

80

80

70

60

50

(© The table in paragraph (b) of this section does not apply to projects which support
the on-going operations of Economic Development Didtricts or University Centers.
Grant rates for those projects are provided in part 306 and subpart B of part 307

of this chapter, respectively.

Economic Devel opment Administration Regulations
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(d) Projects located in designated Economic Development Didtricts are digible for an amount of
additional Federal grant assistance not to exceed 10 percent of the estimated cost of the project,

provided

D The project applicant is actively participating in the economic development activities of
the digtrict;

2 The project is consstent with the strategy of the district;

3 The non-Federd share of the project is not less than 20 percent;

4) The project is not a Univergty Center project under subpart B of part 307, of this
chapter; and

) The digtrict organization is not itsalf the sole project applicant. Projects (other than

planning projects under part 306 of this chapter) for which the didtrict organization isa
co-gpplicant are digible for the incentive if the co-gpplicant with the didtrict is actively
participating in the economic development activities of the district and the project is
otherwise digible for suchincentive. Planning projectsunder part 306 of thischapter for
whichthe didtrict organization is an gpplicant or aco-gpplicant are not digible for the 10
percent increase in assstance.

(e EDA may make grants to supplement grants awarded in other Federd grant programs.

@

)

Supplementa grants under paragraph (€) of this section are only available for projects:
() Under Federd grant programs that

(A)  Provide assstance in the construction or equipping of public works,
public service, or development facilities, and
(B)  Aredesgnated by EDA asdigible for supplementa EDA grants, and

(i) Are congstent with a strategy.

EDA’s funds combined with funds from another Federa grant program may be a the
maximum EDA grant rate, as set forth above, even if the other Federa program has a
lower grant rate. If the other Federa program hasagrant rate higher than the maximum
EDA grant rate as set forth above, the combinationof funds may exceed the EDA rate
provided the EDA share does not exceed the EDA rate.

)] Angpplicant isdigible for the highest applicable maximum grant rate, as set forthabove, ineffect
betweenthe time EDA invites the gpplicationand the time the project isapproved. The Federa
share of a project receiving EDA grant assstance may be (and often is) less than the maximum
grant rate for which the recipient is éligible.

9 EDA’ sNOFA will provide additiond criteriato ensure that the level of economic distress of an
areg, rather than a preference for a geographic area or a specific type of economic distress, is
the primary factor in alocating assistance.
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PART 302 ECONOMIC DEVELOPMENT DISTRICTS; STANDARDS FOR
DESIGNATION, MODIFICATION AND TERMINATION

Section 302.1 Desgnation of Economic Development Didtricts
302.2 Desgnation of Nonfunded Digtricts
302.3 Didrict Organizetions
3024 Digtrict Organization Functions and Respongbilities
302.5 Modification of Didtrict Boundaries
302.6 Termination and Suspension of Didtrict Designation
302.7 Eligibility of Non-distressed Areas

AUTHORITY: 42 U.S.C. 3211; Department of Commerce Organization Order 10-4.

§302.1 Designation of Economic Development Districts

EDA will designate a proposed didrict as an Economic Development Didrict with the
concurence of the State or States in which the Digtrict will be wholly or partidly located, when the
proposed district meets the following requirements:

@ It is of suffident Sze or population, and contains suffident resources, to foster economic
development on ascaleinvolving more than asngle digible areg;

(b) It has an EDA approved strategy which:

(@D} Contains a gspecific program for intradigtrict cooperation, sdf-help, and public
investment;

2 Is approved by each affected State;

3 Identifies problems, and conditions underlying economic distress in the district; and

4 Promotes economic development opportunities, plans for transportation access,
enhancement and protection of the environment and bal ances resources through sound
management of devel opment;

(© It contains at least one area, digible for assstance under 8301.2, that has been identified in an
approved drategy;

(d) At least amgority of the counties, or other areas as determined by EDA, within the proposed
digtrict boundaries have submitted documentation of their commitment to support the economic
development activities of the didrict;

(e A didtrict organization has beenestablishedinthe proposed district whichmeetsthe requirements
of 8302.4; and
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§302.2

§302.3

(®

The proposed digtrict organization requests such designation.

Designation of Non-funded Districts

The continuing designation of any Economic Development Didtrict is subject to the criteriaand

organization requirements of this part whether or not the Economic Development Didtrict organization
receives any EDA financid assstance.

Digtrict Organizations

@

(b)

(©

(d)

The digtrict shdl be organized in one of the following ways:

@
)
©)

As a public organization through an intergovernmenta agreement for the joint exercise
of loca government powers; or

As a public organization established under State enabling legidation for the creation of
multi-jurisdictiona area wide planning organizations, or

As a non-profit organization incorporated under the laws of the State in which it is
located.

Each didtrict organization must meet EDA requirements concerning membership composition
[8302.3(c)], the maintenance of adequate saff support to perform its economic development
functions [8302.3(d)], and its authorities and respongbilities for carrying out economic
development functions[8302.4]. Such requirements must also be met by the board of directors
(or other governing body of the organization) as awhole.

The didtrict organization shal demondtrate that its governing body meets dl of the following
requirements.

@
)

©)

It is broadly representative of the principa economic interests of the didtrict area
including the interests of its minority and low-income populaions,

There is a least a Imple mgority of its membership who are elected officas and/or

employees of agenera purpose unit of loca government who have been appointed to

represent the government; and

At least 20 percent of its membership who are private citizens, i.e., neither elected

offidds of a general purpose unit of loca government nor employees of such a
government who have been gppointed to represent that government.

Thedidrict organizationshal be asssted by a professond staff drawn fromgudified personsin
economic development, planning or related disciplines. EDA may provide planning grants to
Economic Development Digtrictsto employ professiona saff inaccordance with part 306 of this
chapter.
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(e The governing bodies of didrict organizations shdl provide access for persons who are not
members to make thar views known concerning ongoing and proposed digtrict activities in
accordance with the following requirements:

Q) The economic development ditrict organization must hold meetings open to the public
at least once ayear and shdl aso publish the date and agenda of the meting enoughin
advance to alow the public areasonable time to prepare to participate effectively.

)] Thedidtrict organizationshal adopt a systemof parliamentary proceduresto assure that
board membersand others have accessto and an effective opportunity to participate in
the affairs of the didtrict.

3 Information should be provided sufficently in advance of public decisons to give the
public adequate opportunity to review and react to proposals. Didrict organizations
should seek to relate technical data and other materid to the public so they may
understand the impact of public programs, available options and dternative decisions.

83024  Didrict Organization Functions and Responsibilities

@ All Economic Development Didtrict organizations are responsible for seeing that thefollowingare
provided on a continuing basis, consstent with the requirements of §302.3:

D Organizationd actions, including:

() Arranging the lega form of organization which will be used

(i) Arranging for the membership of the governing body to meet 8302.3 of this part
requirements

(i) Recruiting staff to carry out the economic development functions

(v)  Edablishing a management sysem

V) Theindugionof private citizens who arenot officas of or employees appointed
by the officias of agenerd purpose unit of locad government

(vi)  Contracting for servicesto carry out digtrict functions

(vii)  Edtablishing and directing activities of economic development subcommittees

(vili)  Submitting reports as determined by EDA to comply with dvil rights
requirements under part 317 of this chapter.

)] Actions to develop and mantain the required district strategy, and any subsequent
supplements or revisons, including:

() Preparing the andytic, Srategic and implementation components of the strategy;

(D) Adopting the strategy by formd action of the Economic Development Digtrict
governing board;

(i) Submitting the strategy, any supplements or revisons and annual reports for
reviews by appropriate governmental bodies and interested organized groups,
and ataching dissenting opinions and comments received; and
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(iv)  Submitting to EDA an gpprovable srategy.

(b) Didtrict organizations receiving EDA financid ass stancefor the devel opment and implementation
of Comprehensve Economic Development Strategies must dso:

D Coordinate and implement economic development activitiesin the didrict, including:

(0] Assiging other digible units within the didtrict to apply for grant assistance for
economic devel opment purposes,

(D) Carrying out economic devel opment related research, planning, implementation
and advisory functions as are necessary to the development and implementation
of the drategy;

)] Coordinate the development and implementation of the strategy withother local, State,
Federd and private organizations (including minority organizations);
3 Carry out the annud drategy for implementation; and
4) Comply with the requirement of part 303.
83025 Maodification of District Boundaries
EDA, at the request of adistrict and withconcurrence of the State or Statesaffected (unlesssuch
concurrence is waved by the Assigtant Secretary), may modify the boundaries of a didtrict, if it
determinesthat suchmodificationwill contribute to amore effective programfor economic devel opment.
8302.6  Termination and Suspension of District Designation
EDA may, upon 60 days prior written notice to the digtrict organization, member counties or
other areas as determined by EDA, and each affected State, terminate the designation status of an
Economic Development Didrict:

@ When the digtrict no longer meets the standards for designation as set forth above;

(b) When adidtrict has not maintained a currently approved strategy in accordance with part 303
of this chapter; or

(© When adigtrict has requested termination.

8302.7  Eligibility of Non-distressed Areas

Aressin digrictswhichare not themsdvesdigible for assistance under parts 305 or 308 may be
eigible, as provided in 8301.2(c).
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PART 303 PLANNING PROCESS AND STRATEGIESFOR DISTRICT AND
OTHER PLANNING ORGANIZATIONS SUPPORTED BY EDA

Section 303.1 Definitions, Purpose and Scope
303.2 Planning Process
303.3 Requirements for a Strategy
AUTHORITY: 42 U.S.C. 3211; Department of Commerce Organization Order 10-4.

8§303.1  Definitions, Purpose and Scope

(@  Asusedinthispart 303,

Term Definition

(1)  Planning organization means an Economic Development District organization, Indian tribe, or
other recipient of an EDA grat under part 306 of this chapter which
grant is awarded in whole or in part to develop, update, or replace a

CEDS, and

(2) Srategy committee means that committee or other entity identified by the planning
organization as responsible for developing, updating, or replacing a
strategy

(b) This part describes the planning process of and requirements for strategies developed and
implemented by planning organizations supported by EDA. Though the strategy requirements
are the same under dl EDA programs which cdl for a strategy, the planning process and
reporting and updating requirements for EDA supported planning organizations are more
dringent.

8§303.2  Planning Process

@ The gtrategy committee must be inclusive and representative of the main economic interests of
the area covered by the srategy. Such interests include public officids, community leaders,
privateindividuas, business leaders, labor groups, minorities, and others who cancontributeto
and benefit from improved economic development in the area covered.

(b) The planning organization must support the strategy committee with a gaff skilled in economic
planning or related fields.

(© The planning organization must conduct an initid and continuous study and anayss of the
opportunities for economic development and of problems contributing to economic and related
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(d)

(€

()

distress in the area covered, such as, for example, unemployment, underemployment,
outmigration, or low per capitaincome, and possible solutions to such problems.

Planning organizations covered by this part 303 must submit an initid srategy to EDA in
compliance with the requirements of 8303.3, asdetermined by EDA. Each year theregfter, the
planning organization must submit an annud drategy report, acceptable to EDA.

A new or revised Strategy is required at least every five years, or sooner if EDA or the planning
organization determines that the strategy is inadequate due to changed circumstances. Each
strategy must be avallable for review and comment by appropriate government bodies and
interest groups in the area covered. Strategies submitted by Districts require a 30 day
opportunity for review and comment by the Governor or Governors, or designeg(s), of the State
or States in which they are located, prior to EDA approva.

If EDA identifies any deficiencies, it will notify the organization in writing and provide the
organization a reasonable opportunity to remedy such deficiencies.

8303.3 Requirementsfor a Strategy

A srategy mugt be the result of a continuing economic devel opment planning process, devel oped

with broad-based and diverse community participation, and contain the following:

@

(b)

(©

(d)

(€

®

An andys's of economic and community development problems and opportunities including
incorporation of any rdlevant materid or suggestions from other government sponsored or
supported plans;

Background and history of the economic development Stuation of the area covered, with a
discusson of the economy, induding as appropriate, geography, population, labor force,
resources, infrastructure, trangportation systems, and the environment;

A discusson of community participation in the planning efforts;

A section sting forth gods and objectives for taking advantage of the opportunities of and
solving the economic development problems of the area serviced,

A plan of action, including suggested projectsto implement objectives and gods st forth in the
drategy; and

Performance measures that will be used to evauate whether and to what extent gods and
objectives have been or are being met.
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PART

Section

AUTHORITY:

304 GENERAL SELECTION PROCESS AND EVALUATION
CRITERIA

304.1 Project Proposal, Application, Selection and Evauation for Programs under
PWEDA

304.2 How EDA Evauates Proposd's and Applications for Projects Funded under
PWEDA

42 U.S.C. 3211; Department of Commerce Organization Order 10-4.

8304.1  Project Proposal, Application, Selection and Evaluation for Programs Under PWEDA

@

(b)

Local projects If youareor represent a party eligible to be an gpplicant, and are interested in
a public works, economic adjustment, planning, local technica assistance or university center
project grant, youshould contact the appropriate Economic Development Representative (EDR)
(or EDA Regiond or headquarters office), identified in the NOFA. The EDR or other EDA
officd is available to provide program information, induding the current published NOFA;
provide a proposal formapproved by the U.S. Office of Management and Budget (OMB), and
provide ass stance as needed in filling out the proposa form.

2 After submissonof the proposal to the appropriate EDR or Regiond Officeof EDA, the
appropriate Regiond Office Project Review Committee (PRC), consgting of at least
three EDA officds, will review the proposal. The EDR or other appropriate EDA
officid will evauate the proposal under 8304.2, program specific sections of thisrule,
and the NOFA, if applicable, before submitting it to the EDA Regiond Office for its
review.

2 After review by the PRC, EDA will send aletter in atimey manner to each submitter
advisng either that:

() EDA invites the submitter to prepare and present a formal application on a
standard agpplication form, with attachments for the type of grant being
requested; or

(i) EDA returns the proposal because of specified deficiencies and suggests
resubmission when the deficiencies are cured; or

(iir) EDA deniesthe proposa for specifically stated reasons.

National Technical Assistance, Training, Research, or Evaluation Projects If you are or
represent a party digible to be an applicant, and are interested ina nationd technical assistance,
training, research, or evauation project under PWEDA, you should make initid contact with
EDA in Washington, D.C., at locations identified in the NOFA, for information and assistance
concerning proposas and to obtain programinformation, induding acopy of the current NOFA,
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§304.2

(©
(d)

and OMB approved proposa form. After submisson of the proposal to the appropriate EDA
Washington, D.C. office, generdly, three or more technically knowledgesble EDA dofficids will
review the proposd for relevance and qudity.

D If EDA determines that the proposal is acceptable under 8304.2, program specific
sections of this chapter, and the NOFA, if gpplicable, EDA may by letter invite the
submitter to provide an gpplication with a more detailed and comprehensive project
narrative.

2 If EDA determinesthat the proposal is not acceptabl e because of specified deficiencies,
EDA will 0 natify the submitter in writing in atimey manner.

Additiond criteria, or priority consderation factors for assstance, may be set forthinaNOFA.

EDA expects that gpplications will generdly be submitted within 30 days after receipt of an
invitation letter. EDA’sinvitation to submit an gpplication does not assure EDA funding.

How EDA Evaluates Proposals and Applicationsfor Projects Funded Under PWEDA

@

(b)

(©

Genera proposa and gpplication evauation criteriafor projects funded under PWEDA are as
follows: EDA will screendl proposal s/applications for conformance to statutory and regulatory
requirements, the reasonableness of the budget presented, and the following criteria

D The relaive severity of the economic problem of the area,

2 The quality of the scope of work proposed to address the problem,

3 The merits of the activity(ies) for which funding is requested, and

4) The adility of the prospective applicant to carry out the proposed activity(ies)
successfully.

EDA will aso review gpplications for conformance with any additiond program specific
evauation criteria as stated in gpplicable sections of these rules or the NOFA.

The NOFA may identify specia areas of interest or priority consderation for the period of such
NOFA.
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PART

Subpart A ~ General

305

305.1
305.2
305.3
3054

GRANTS FOR PUBLIC WORKS AND
FACILITIES

Purpose and Scope
Criteria

Application Requirements
Sdection and Evaluation

Subpart B ~ Requirements for Approved Projects

AUTHORITY:

305.5

305.6

305.7

3058

305.9

305.10
30511
305.12
305.13
305.14
305.15
305.16
305.17
305.18
305.19
305.20
305.21
305.22
305.23
305.24
305.25
305.26

Filot Program

Project Management Conference

Sdection of the Architect/Engineer

Project Phasing

Recipient Furnished Equipment and Materias
Congtruction Management Services
Design/Build Method of Congtruction
Advertisng for Bids

Bid Overrun

Bid Underrun.

Contract Award

Congtruction Progress Schedule

Project Sign

Occupancy Prior to Completion

Contract Change Orders

Project Development Time Schedule
Controlling Budget

Services Performed by the Recipients Own Forces

DEVELOPMENT

Public Works Projects for Design and Engineering Work

Dishursements of Funds for Grants

Find Inspection
Reports

42 U.S.C. 3211; Department of Commerce Organization Order 10-4
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Subpart A ~ General

§305.1

§305.2

Purpose and Scope

The purpose of Public Worksand Devel opment Facilitiesgrantsisto help the Nation’ sdistressed
communitiesrevitdize and expand their physica and economic infrastructure and thereby providesupport
for the creation or retention of jobs for arearesidents by helping digible recipients with their effortsto
promote the economic development of distressed areas. The primary focus is on the creation of new,
or the retention of exigting, long-term private sector job opportunities in communities experiencing
sgnificant economic distress as evidenced by high unemployment, low income, or aspecid need arising
fromactua or threatened severe unemployment or severe changesin local economic conditions. These
grants are intended to help communities achieve sustainable economic development by developing and
expanding new and exigting public works and other infrastructure facilities that will help generate
long-term jobs and economic growth, improve economic conditions or otherwise enhance and promote
the economic recovery of the area.

Criteria
@ A grant may be made under part 305 for the following purposes.
Q) For the acquisitionor development of land and improvementsfor usefor a public works,
public service or other type of development facility; or
2 For the acquistion, desgn and engineering, congtruction, rehabilitation, ateration,
expangon, or improvement of suchafadlity, induding rel ated machineryand equipmen.
(b) A grant may be made under part 305 only when:

D The project for which the grant is applied for will, directly or indirectly -

() Improve the opportunities, in the areawhere the project isor will belocated, for
the successful establishment or expangon of industrid or commercia plants or

fadlities,

(D) Assg in the creation of additiond long-term employment opportunities in the
area; or

(i) Primarily benefit the long-term unemployed and members of low-income
families

)] The project for which the grant is gpplied for will fulfill apressng need of the areg, or a
part of the area, in which the project is or will be located; and

3 The area for which the project is to be carried out has a strategy and the project is
conggtent with the Srategy.
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(© Maximum assistance for each State. Not more than 15 percent of the annual appropriations
available to carry out this part may be expended in any one State.

8305.3  Application Requirements

Each application for a grant under part 305 must:

@ Include evidence of area and gpplicant digihility;

(b) Include, or incorporate by reference, a strategy, as provided in 8301.3;

(© I dentify the sources of the other funds, both digible Federal and non-Federd, that will makeup
the balance of the proposed project’ s financing, including any private sources of financing. The
gpplication must show that such other funds are committed to the project and will be avallable
as needed. Thelocd share must not be encumbered in any way that would preclude its use
congstent with the requirements of the grant; and

(d) Explain how the proposed project meets the criteria of 8305.2.

8305.4  Sdection and Evaluation

@ Projectswill be selected in accordance withthe gpplicationevauationcriteria set forthin 8304.2
of this chapter.

(b) In addition to the evauation criteria set forth in part 304 of this chapter, project selection and
evauation will be made on the basis of whether, and to what extent, the proposed project will:

@
@)
©)

(4)
©)

Assg in cregting new or retaining existing private sector jobs and asss in the creation
of additiona long-term employment opportunities rather than merdy transferring jobs
from one area of the country to another;

Be supported by sgnificant private sector investment;

Leverage or be a catdys for the effective use of private, local government, State or
other Federa funding that isavailable;

Likely be started and completed in atimely fashion; and

If the project is located in an area with a stable economy and low distress, provide
employment opportunities for residents of nearby areas of high distress.
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Subpart B ~ Requirements for Approved Projects

§8305.5

§ 305.6

§305.7

Pilot Program

@

(b)

The Chicago Regiond Office (CRO) has been authorized to conduct a pilot program through
December of 1999 to develop smplified and streamlined procedures for monitoring gpproved
EDA congruction projects. Other EDA regiond offices have been authorized to conduct their
own pilot programs for monitoring compliance with the post-gpprova project management
requirements, provided they first obtain the gpproval of the Deputy Assistant Secretary for
Program Operations. The knowledge and efficiencies gained from the pilot programs will be
evauated and used to improve and revise EDA’s post-gpprova project management
requirements and procedures.

As part of this pilot program, the procedures devel oped by CRO vary from those listed in this
subpart B of part 305 in that they place greater reliance on a recipient’s certification of
compliance. No additional requirements are imposed by CRO procedures. CRO provides
guiddines, initsverson of the "Requirements for Approved Projects” to al recipientsof grants
for congtruction projects monitored by the CRO. Therecipient isnot required to submit to EDA
certain documentation a any set time, but is required to maintain al documentation supporting
any and dl certifications submitted to CRO, for the period of time providedin15 CFR part 14
or 24, as appropriate.

Project Management Conference

After the EDA financdid ass stanceaward has been accepted by the recipient, EDA may schedule

aplanning conference with the recipient’ s representatives to explain the post-gpprova requirementsfor
adminigtration of the EDA asssted project.

Selection of the Architect/Engineer

Guiddinesfor the sdlectionof the Architect/Engineer (A/E), servicesto be performed by the A/E,

contract provisons for those services and digible feesfor the A/E are asfollows:

@

(b)

Sdection of the A/E may be by sealed bidsusing forma advertisng or by competitive proposd
procedures subject to negotiation of far and reasonable compensation. The cost plus a
percentage of cost and percentage of congtruction cost methods of contracting shdl not be used.

The A/E agreement shdl provide for al services required by the recipient for the engineering
feagbility, desgn and contract adminigtration of the proposed project. Appropriate standards
or guides developed by such professional organizations as the American Consulting Engineers
Council, AmericanSoci ety of Civil Engineers, National Soci ety of Professional Engineers, and/or
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(©

(d)

the American Ingtitute of Architects may be used where the grantee does not have standard
procurement/contract documents.

Exhibit A-1, Checkligt for A/E Services, in the EDA publication, Reguirements for Approved
Condtruction Projects, displayed at EDA’s website, http://www.doc.gov/eda (a copy of this
publication is available from EDA and a copy will be furnished to an award recipient with the
Offer of Financid Assgtance), liststhe contract provisons whichEDA recommendsfor the A/E
contract. The A/E agreement must befurnished to EDA inorder for the dlowakility of the costs
of A/E servicesto be determined.

Eligible project costs may include, but not be limited to, costsfor A/E fees, resdent ingpection,
test borings, and the testing of materials provided under an agreement or contract with the
recipient. The A/E fees should be in conformity with Smilar costs and projects in the area.

§305.8 Project Phasing

The recipient is strongly urged to award al contracts for congtruction at one time.

@

(b)

(©

(d)

(€

Where compelling reasons judify phasing the project, the recipient must secure the approval of
EDA for phasing prior to advertisng any portion for bid.

The recipient’ s request for gpprova of phasing must include vaid reasons judtifying the request
and a satement from the recipient that it can, and will, fund any overrun that arises in the later
phases.

Normdly, EDA will not disburse funds until al congtruction contracts have been awarded, (an
exceptionis the development of an underground source of water whenrequired to determine the
avalability of an adequate source of water supply in terms of both quaity and quantity as
described in the grant application).

Disbursement of grant funds by phases must beapproved by EDA. Such approvaswill begiven
only if the recipient can demonstrate that a severe hardship will result if such approval isnot given
and there are compelling reasons why al phases cannot be contracted for a the same time.

The recipient must be capable of paying incurred codts prior to the first disbursement of EDA
grant funds.

83059 Recipient Furnished Equipment and Materials

The recipient may wish to incorporate into the project equipment and/or materials which it will secure
through its own efforts.
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§305.10

§305.11

§305.12

@ Itisthe respongbility of therecipient to assure that such equipment and/or materids are adequate
for the proposed use.

(b) The use of such equipment and materids must be approved by EDA to be eligible for EDA
financid participation. The recipient shdl be required to submit with its request for approva
ether apaid invoiceor current quotes from not less than three suppliers who normdly distribute
such equipment and/or materids. EDA may require that mgor equipment items be subject to
alienin favor of EDA and may aso require a statement from the recipient regarding expected
useful life and sdvage vdue.

(© The recipient must be prepared to show that the cost claimed for such equipment and/or
materias is competitive with local market cods.

(d) Acquidtions of recipient furnished equipment and/or materias under this section is subject to the
requirements of 15 CFR part 24 or 15 CFR part 14.

Construction Management Services

Congtruction Management is defined as the services of a firm with competent and experienced
daff to act asthe recipient’ sagent to performall or part of project administration. EDA will not normally
approve the use of a Construction Management firm for projects costing less than $5 million. EDA will
participate in such cost only if EDA gpproves the contract for such services.

Design/Build Method of Construction

EDA discourages the use of the same entity to both design and to build EDA assgted facilities.
If the recipient desires to use such a method, its use must be justified and EDA must approve the
contract. The procurement of, and the compensationto the designer/builder will be subject to the same
rules as for the procurement of congtruction services.

Advertising for Bids

In the absence of State or local law to the contrary, the advertisement for bids for congtruction
projects should appear in publications of general circulation a minmum of four times within a 30-day
period prior to the opening of bids. Additiond circulation of the invitation for bids is encouraged if it is
needed to obtain the coverage necessary to secure competitive bids. Generdly, aminimum of 30 days
should be dlowed for submission of bids.
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§305.13

§305.14

§305.15

§305.16

§305.17

Bid Overrun

If at the condtruction contract bid opening, the lowest responsive bid less deductive dternates,
if any, exceedsthe fundsavailable for congtruction, the recipient may reject dl bids or augment the funds
avalable in an amount suffident to enable the award to be made to the low bidder. If avaldble, the
recipient may take deductive aternatesinthe order giveninthe Invitationfor Bids urtil at least one of the
responsive bids less deductive aternates results inaprice within the funds announced as available prior
to the bid opening. The award then may be made to that bidder. Additiond information on the
proceduresto be followedisinthe EDA publication, Reguirementsfor Approved Congtruction Projects.

Bid Underrun

If a the congtruction contract bid opening, the lowest responsive bid is less than the funds
available for condruction, EDA must be naotified immediately to determine whether any unneeded grant
funds should be deobligated.

Contract Award

EDA must concur inthe award of dl necessary contractsfor design and congtruction of the EDA
assigted facility in order for the cost to be digible for EDA reimbursement. Pending EDA approva of
the congtruction contract(s), the recipient may issue the notice to proceed permitting the work to go
forward. If the work does go forward prior to EDA approval, the recipient will be proceeding at itsown
risk pending EDA review and concurrence. The EDA regiond office will advise the recipient of the
documents that are required to obtain EDA approva.

Construction Progress Schedule

If requested by EDA, the recipient will secure from the contractor or A/E and furnish acopy to
EDA of theestimated construction progress chart and a schedule of amountsfor contract payments. The
construction progress chart should be updated monthly by the recipient, the A/E or the contractor, and
an up-to-date copy furnished to EDA quarterly throughout the construction of the project.

Project Sign

The recipient shdl be respongible for the construction, erection, and maintenance in good
conditionthroughout the construction period, of asgnor Sgns, (recommended specifications for the Sgn
areincluded as an exhibit to the EDA publication, Requirements for Approved Construction Projects)
a the project dte in a conspicuous place indicating thet the Federal government is participating in the
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§305.18

§305.19

§305.20

project. EDA may require morethan one sign if the project’ slocation so warrants. The recipient should
confer with the EDA regiond office for suggestions on where the sign(s) should be located.

Occupancy Prior to Completion

If the project or any part of it isto be occupied or used prior to the project’ s acceptance from
the contractor, the recipient must notify EDA of the intent to occupy or use the facility and the effective
date of the occupancy or use, securethe writtenconsent of the contractor; secure an endorsement from
the insurance carrier and consent of the surety company permitting occupancy or use during the period
of congtruction; secure permanent fire and extended coverage insurance and, when required, secure a
permit to occupy the facility from the gppropriate authority, e.g. theloca building ingpector.

Contract Change Orders

After congtruction contracts have been executed, it may become necessary to dter them. This
requires aformal contract change order, issued by the recipient and accepted by the contractor.

@ All contract change orders must be concurred in by EDA even if the recipient is to pay for al
additiond costs resulting from the change or the contract price isto be reduced.

(b) The work onthe project may continue pending EDA review and concurrenceinthe change order
but the recipient should be aware that al such work will be at the recipient’ srisk as to whether
the cost for thework will be andigible project cost for EDA participationuntil EDA concurrence
isreceived.

(© EDA will not approve financid participation in change orders that are soldly for the purpose of
using excessfundsresulting froman underrun of one or more of the items inthe approved project
budget.

(d) EDA approval of change orders must be based on afinding by EDA that the work called for in
the change order is within the project scope and is required for satisfactory operation or
functioning of the project.

Project Development Time Schedule

The recipient is respongble for expeditioudy prosecuting the implementation of the project in
accordance withthe project development time schedule contained in the EDA grant award. Assoonas
the recipient becomes awarethat it will not be possble to meet the time schedule, it must notify the EDA
regiond office.
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§305.21 Controlling Budget

§305.22

The tabulation of estimated project costs contained in the EDA grant award is the contralling

budget for the project.

@

(b)

Budget line item revisons, including the addition of a new line item, which do not involve a
change of scope may be approved by EDA if no new EDA funds are involved; another budget
line item (preferably the contingency line item, dthough this is not mandatory) has funds which
can be used without sgnificantly adversely affecting the object of that lineitem; and unlessthe
lineitem that is proposed to be supplemented is supplemented, the activity associated withthat
line item cannot be completed;

The recipient shal notify EDA of any proposed transfer of funds from one budget line item to
another. The recipient’s attention is cdled to the fact that the addition of anew line item to the
approved budget may involve animpermissible change of scope and, therefore, such costs may
result in being excluded from EDA’s participation. Accordingly, the recipient is advised to
discuss the need to add a new line item to the approved budget with EDA regiond office staff
before any cogts are incurred under such new line item.

Services Performed by the Recipients Own For ces

The recipient may wish to have a portion or dl of the design, construction, inspection, legal

services or other work and/or services in connection with the project performed by personnd who are
employed by the recipient either full or part time (in-house). Due to the difficulty inmonitoringin-house
congtruction and the limited EDA daff available to perform the monitoring, in-house construction is
discouraged.

@

(b)

If EDA approvesthe use of the recipient’sin-house forces to congtruct al or part of the EDA
assisted project and the in-house forces are to be augmented by personnel hired specificaly for
the EDA assisted project, the hourly wagesto be paid to such personnd shdl be the same asthe
hourly wages paid to full time personnd of the recipient doing the same or smilar work. If the
nature of the work is not amilar and/or thereis not an established wage scale, the prevailing state
or county hourly wage for public employees shdl be obtained from the appropriate state or
county agency and used for the newly established position. However, non-profit recipients must
pay dl personnel employed for the construction of the EDA assisted proj ect the prevalling hourly
wages for the area as established by the U.S. Department of Labor.

The use of in-house forces for construction may be approved by EDA if:

D The recipient has a specia kill required for the construction of the project, e.g.,
congruction of unique Indian Structures, or
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2 The recipient has made al reasonable effortsto obtain a contractor but has failed to do
so because of uncontrollable factors such as the remoteness of the project Ste or an
overabundance of congtruction work in the project area, or

3 Subsgtantial cost savings can be demonstrated.

8305.23 Public Works Projectsfor Design and Engineering Work

Ingenerd, EDA prefersto award a Public Works grant that includesdl of the costs required for
the successful completion of a project, including the design and engineering work.

@ Whenthe purpose of the Public Works project is to accomplish only the design and engineering
work for a proposed future construction project, EDA may award a grant for the design and
engineering work with the understanding that EDA cannot make a commitment againgt a future
fiscal year appropriation to fund the proposed construction project.

(b) The purpose of the EDA assisted project for design and engineering work is to produce dl of
the documents required for the construction of the proposed future project in aformat and in
sufficient quantity to permit aconstructioncontract to be advertised and awarded soon after the
project’ s construction finandng has been arranged. The EDA document, Requirements for
Approved Construction Projects, should be used to ensure that the proposed congtruction
project meets al applicable Federa requirements.

(© Desgn and enginearing projects will not generdly be considered unless the nature of the
proposed project to be considered is complex or environmentaly sengtive and EDA makesa
determinationthat it isinthe best interest of the Government to award a separate grant for design
and engineering.

(d) EDA requires the design/engineering contract to be submitted to and approved by EDA before
any EDA grant funds can be disbursed.

8305.24 Disbursementsof Fundsfor Grants

@ Disbursements of funds for congtruction grants are generally made on a reimbursable bass on
request of the recipient for rembursement. Disbursements may be made only:

D After executionof dl contractsrequired for the completionof the project. Thiscondition
may be waived by EDA if the grantee can demonstrate that enforcement of the condition
would place an undue burden on it;

)] For itemized and certified eligible cogts incurred, as substantiated by suchdocumentary
evidence as EDA may require;

3 Onthe basis of the work accomplished and the percentage of EDA participation, but in
no event for morethan the totd sum stated inthe financid assistance award accepted by
the grantee;
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4) Uponsuchevidence as EDA may requirethat grantee’ s proportionate share of fundsnot
yet expended, is on deposit;

) After adeterminationby EDA that dl gpplicable terms and conditions of the grant have
been met; and

(6) After meeting such other requirements as EDA may establish in accordance with other
Federa laws, rules and regulations.

(b) Disbursements are generdly made in installments, based upon grantee’s actua rate of
disbursement in accordance with the grant rate.

(© Advances of funds are dlowable when disbursement on areimbursable basis would impose an
undue burden, as determined by EDA, upon the recipient.

8305.25 Final Inspection
A find ingpection will be scheduled by the recipient and gppropriate notification given to EDA,
when the project has been completed and dl deficiencies have been corrected. EDA personnd may
attend and participate in the fina ingpection and, inany event, EDA must be advised of the outcome of
such find ingpection and the recipient’ s acceptance of the work.
8305.26 Reports

Financid and performance report requirementswill be specifiedinthe Special Award Conditions
of the grant. Construction progress schedule reports will be as required in 8305.16.
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PART 306 PLANNING ASSISTANCE

Section 306.1 Purpose and Scope
306.2 Application Evauation Criteria
306.3 Award Requirements
306.4 Pogt-approva Requirements
AUTHORITY: 42 U.S.C. 3211; Department of Commerce Organization Order 10-4.

§306.1  Purposeand Scope

The primary objective of planning assstance is to provide funding for adminidrative expensesto
support the formulation and implementation of economic development planning programs and for the
conduct of planning activities designed to create and retain permanent jobs and increase incomes,
particularly for the unemployed and underemployed inthe nation’s most economicaly distressed aress.
Panning activities supported by these funds must be part of a continuous process invaving the active
participation of public officids and private citizens, and include the following:

@ Andyzing loca economies,
(b) Defining economic development gods,
(© Determining project opportunities; and

(d) Formulatingand implementinganeconomic development programthat ind udessystemdtic efforts
to reduce unemployment and increase incomes.

8306.2  Application Evaluation Criteria

@ EDA uses the gpplication evauation criteria set forth in part 304 of this chapter. 1n addition,
EDA evduates gpplications on the following:

2 Qudlity of the proposed work program,;

2 Management and staff cgpacity and qualifications of the gpplicant organization; and

3 Extent of broad-based representation induding for example, involvement of the local
cvic, busness, leadership, labor, minority, and other community interests in the
gpplicant’s economic development activities.

(b) Previoudy funded grantees, in additionto the requirements of paragraph (a) of this section, will
a0 be evauated on the basis of the qudity of their past performance.
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§306.3

Award Requirements

@

(b)

(©

Planning assistance shdl be used in conjunction with any other available Federal planning
ass gance to ensure adequate and effective planning and economica use of funds.

Grant rates.

Q) The maximum Federd grant rate for a project under this part for recipients other than
Economic Development Didricts is 50 percent, except as supplemented as providedin
§301.4(b) of this chapter.

)] The maximum Federd grant rate for a project under this part for adidrict is:

() 50 percent, or

(D) 75 percent, if the project meets the criteria of paragraph (b)(3) of this section.

3 A didtrict project is eigible for a supplementd grant increasing the Federd share up to
and including 75 percent when the applicant is able to demondirate that:

() The project isintended to address problems arising from actua or threatened
high unemployment, low per capita income, or a speciad need that qualifies an
areafor digibility under 8301.2(b) of this chapter,

(i) The project isinggnificant part devoted to activities addressing the needs of the
most economicaly distressed parts of the total area served by the applicant,

@)  The gpplicant is uniquely qualified to address the mgor causes of actual or
threatened economic distress in the area served by the applicant, and

(iv)  Theapplicant cannot provide the non-Federal share otherwise required because
in the overdl economic Stuation thereisalack of avalable non-Federa share
due, for instance, to the pressng demand for its use e sewhere.

4) A project receiving a supplemental grant increasing the Federal share under paragraph

(b)(3) of this section is not digible for additionad Federal grant assstance under
8301.4(d) of this chapter, i.e., the 10 percent incentive increase for certain projectsin
didtricts.

As acondition of the receipt of assistance by a State under this part 306:

@D
)

©)

The State must have or develop a CEDS;

Any State plandevel oped with such ass stance must be devel oped cooperatively by the
State, politica subdivisons of the State, and the economic devel opment districts|ocated
wholly or partidly within the State;

Any overdl State economic development planning asssted under this section shdl bea
part of a comprehengve planning process that shdl consider the provision of public
worksto:
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(0] Promote economic development and opportunity,

(D) Foster effective transportation access,

(i) Enhance and protect the environment, and

(iv)  Bdance resources through the sound management of physica development;

4 Upon completion of the State plan, the State must,

(0] Certify to EDA that, in the development of the State plan, local and economic
development didrict plans were consdered and, to the maximum extent
practicabl e, the State planisconsistent withthe local and economic development
digrict plans, and

(D) I dentify any incons stencies between the State plan and the loca and economic
dsevelopment digtrict plans and provide a judtification for each inconsstency;
ad

(5) The State must submit to EDA an annua report on the planning process so asssted.

8306.4  Post-approval Requirements.

FHnancid, performance and progress reports, and project products will be as specified in the
Specid Award Conditions of the grant.
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PART 307 LOCAL TECHNICAL ASSSTANCE, UNIVERSITY CENTER
TECHNICAL ASSISTANCE, NATIONAL TECHNICAL
ASSISTANCE, TRAINING, RESEARCH, AND EVALUATION

Subpart A ~ Local Technical Assistance

307.1 Purpose and Scope

307.2 Application Evauation Criteria
307.3 Award and Grant Rate Requirements
307.4 Pogt-approva Requirements

Subpart B ~ University Center Program

307.5 Purpose and Scope

307.6 Application Evauation Criteria
307.7 Award and Grant Rate Requirements
307.8 Post-approva Requirements

Subpart C ~ National Technical Assistance, Training, Research, and Evaluation

307.9 Purpose and Scope
307.10 Application Evauation Criteria
307.11 Award and Grant Rate Requirements

307.12 Post-approva Requirements

AUTHORITY: 42 U.S.C. 3211; Department of Commerce Organization Order 10-4.

Subpart A ~ Local Technical Assistance
8307.1  Purposeand Scope.
Loca Technica Assstance projects are intended to:

@ Determine the causes of excessve unemployment, underemployment, low per capitaincome, or
high poverty rates in areas and regions of the Nation;

(b) Ass g informulatingand implementing new economic development tools, models, and innovative
techniques that will raise employment and income levels, and
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(©

Assg distressed communities in formulaing and implementing new economic development
programs to increase the technology and human capacity of the communities. Locad Technica
Assistance funds may not be used to start or expand a private business.

8307.2  Application Evaluation Criteria

EDA sdects local technica assistance projects for grant awards according to the genera

gpplication evauation criteria set forth in part 304 of this chapter and the extent, as appropriate, the

project:

@

(b)
(©
(d)

(€

Strengthens the loca capacity to undertake and promote effective economic development
programs targeted to people and areas of distress;

Benefits distressed aress,
Helpsto diversfy distressed economies,

Demondtrates innovetive approaches to stimulating economic development in distressed aress,
and

Iscongstent withthe CEDS or other strategy accepted by EDA for the areainwhichthe project
islocated.

8307.3 Award and Grant Rate Requirements

@

(b)

(©

EDA will provide assistance for the period of time required to complete the project scope of
work, generdly not to exceed twelve months.

If the project isregiona inscope, EDA may determine that the requirement that public or private
nonprofit organizations must act in cooperation withoffidas of a politica subdivison of a State
is satisfied by the nature of the project;

Grant rate:
D The maximum Federd grant rate for a project under this Subpart is.
(0] 50 percent, except as supplemented as provided in 8301.4(b); or
(i) Up to and induding 100 percent, if the project is not feesble without, and
merits, areduction or waiver of the non-Federa share required under the rate

provided in §301.4(b).

2 A project is digible for a supplementa grant increesing the Federa share up to and
including 100 percent when the gpplicant is able to demondtrate thet,
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(0] It cannot provide the non-Federal share otherwise required because in the
overd| economic Stuationthereisalack of available non-Federal share due, for
ingtance, to the pressing demand for its use elsewhere;

(i) The project is addressing major causes of distress in the service area and
requires the unique characteristics of the gpplicant, which will not participate in
the program if it must provide dl or part of a50 percent non-Federal share; or

@)  The project is for the benefit of locd, State, regiond, or national economic
development efforts, and will be of no or only incidenta benfit to the recipient.

3 A project receiving a supplementa grant increasing the Federa share under paragraph
(©)(2) of this section is not digible for additional Federa grant assistance under
8301.4(d) of this chapter, i.e., the 10 percent incentive increase for certain projectsin
digtricts.
4) A locd technicd assstance project is eligible for a Federd grant rate of more than 75
percent, up to 100 percent, only if approved by the Assistant Secretary.
8307.4  Post-approval Requirements
Financid reports, progress reports, and project products will be specified inthe Specid Award
Conditions of the grant or cooperdtive agreement.
Subpart B ~ University Center Program
8307.5 Purposeand Scope
The University Center technical assstance program is designed to help improve the economies
of distressed aress. It helpsingtitutions of higher education (or other applicants) usetheir own and other
resources to address the economic development problems and opportunities of areas serviced.

8307.6  Application Evaluation Criteria

EDA sdects University Center projects for grant awards according to the genera application
evauation criteria set forth in part 304 of this chapter and the extent, as appropriate, the project:

@ Has the commitment of the highest management levels of the sponsoring indtitution;

(b) Provides evidence of adequate non-Federd financiad support, either from the sponsoring
ingtitution or other sources;
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(©

(d)

(€

Outlinesactivitiescons sent withthe expertise of the proposed gaff, the academic programs, and
other resources available within the sponsoring indtitution;

Documents past experience of the sponsoring inditution in operating technica assistance
programs, and

Bad ancesthe geographic distributionof University Centers across the country. Only the Assstant
Secretary has the authority to approve the sdection for grant assstance of a University Center
that has not received University Center assistance for the previous year.

8307.7 Award and Grant Rate Requirements

@

(b)

(©

(d)

EDA will provide assistance for the period of time required to complete the project scope of
work, generdly not to exceed twelve months.

I the project isregiona inscope, EDA may determine thet the requirement that public or private
nonprofit organizations must act in cooperation with officias of a politica subdivison of a State
Is satisfied by the nature of the project;

Financid reports, progress reports and specia products will be specified in the Specid Award
Conditions of the grant or cooperétive agreement.

Grant rate:
D The maximum Federd grant rate for a project under this subpart is,

() 50 percent, or
(i) 75 percent, if the project is not feasible without, and merits, a reduction or
waiver of the non-Federa share.

)] A project is igible for a supplementa grant increasing the Federa share up to and
including 75 percent when the applicant is able to demondrate that:

(0] It cannot provide the non-Federa share otherwise required because in the
overd| economic Stuationthereisalack of available non-Federa sharedue, for
Ingtance, to the pressing demand for its use el'sewhere;

(D) The project is addressing major causes of distress in the area serviced and
requires the unique characteristics of the gpplicant, which will not participate in
the program if it must provide dl or part of a50 percent non-Federa share; or

@)  The project is for the benefit of local, State, regiond, or nationa economic
development efforts, and will be of no or only incidenta benefit to the recipient.
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3 A project awarded under this subpart is not digible for additiona Federal grant
assistance under the table in 8301.4(b) or the provisonsof §8301.4(d) of this chapter,
I.e., the 10 percent incentive increase for certain projectsin didricts.

(e Direct costs At least 80 percent of EDA funding must be alocated to direct costs of program
deivery.

8307.8  Post-approval Requirements

Financid reports, progress reports, and project products will be specified in the specia award
conditions of the grant or cooperative agreement.

Subpart C ~ National Technical Assistance, Training, Research, and Evaluation
8307.9  Purposeand Scope
@ The purposes of Nationa Technicd Assstance, Training, Research, and Evaduationprojectsare:

Q) To determine the causes of excessve unemployment, underemployment, outmigration
or other problems indicating economic distress in areas and regions of the Nation;

2 Toassstinformulating and implementing new economic devel opment tools and nationd,
State, and local programs that will raise employment and income levels and otherwise
produce solutions to problems resulting from the above conditions;

3 To evduate the effectiveness and economic impact of programs, projects, and
techniques used todleviateeconomic distress and promote economic development, and

4 To assist in disseminating informationabout effective programs, projects and techniques
that dleviate economic distress and promote economic devel opment.

(b) EDA may during the course of the year, identify specific nationd technica assstance, training,
research or evauation projects it wishesto have conducted. Ordinarily, EDA specifies these
projectsin aNOFA, which aso provides the gppropriate point of contact and address.

(© Nationd technicd assstance, research, training, and evauation funds may not be used to start
or expand a private business.

§307.10 Application Evaluation Criteria
EDA sdlects projects for national technical assistance, training, research or evaluation grant

awards according to the genera application evauation criteria set forth in part 304 of this chapter and
the extent, as appropriate, the project:
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@
(b)

(©
(d)
(€

Does not depend upon further EDA or other Federa funding assistance to achieve results,
Strengthens the capability of locd, State, or nationd organizations and ingtitutions, including
nonprofit economic development groups, to undertake and promote effective economic
development programs targeted to people and areas of distress,

Benefits severdly distressed aress,

Hepsto diverafy distressed economies; and

Demondtrates innovetive approaches to stimulating economic development in distressed aress.

8307.11 Award and Grant Rate Requirements

@

(b)

(©

EDA will provide assstance for the period of time required to complete the project scope of
work. Normaly, this does not exceed twelve months.

I the projectisregiond or nationd inscope, EDA may determine that the requirement that public
or private nonprofit organizations must act incooperation with officias of a political subdivison
of aState is satisfied by the nature of the project;

Grant rate;
Q) The maximum Federd grant rate for a project under this subpart is:

(0] 50 percent, except as supplemented as provided in 8301.4(b) of this chapter;
or

(i) Up to and induding 100 percert, if the project is not feesble without, and
merits, areduction or waiver of the non-Federa share required under the rate
provided in 8301.4(b) of this chapter.

2 A project is digible for a supplementa grant increasing the Federa share up to and
including 100 percent when the applicant is able to demondtrate that:

() The project is addressing mgor causes of distress in the area serviced and
requires the unique characteristics of the gpplicant, which will not participate in
the programif it must provide all or part of a 50 percent non-Federa share; or

(i) The project is for the benefit of locd, State, regiond, or national economic
development efforts, and will be of no or only incidenta benefit to the recipient.
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8307.12 Post-approval Requirements

Financia reports, progress reports, and project productswill be specified inthe Specia Award
Conditions of the grant or cooperétive agreement.
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PART 308 REQUIREMENTS FOR ECONOMIC ADJUSTMENT GRANTS

Subpart A ~ General

Section 308.1 Purpose and Scope
308.2 Criteria
308.3 Use of Economic Adjustment Grants
308.4 Sdection and Evauation Factors
308.5 Applicant Reguirements
308.6 Post-approva Requirements

Subpart B ~ Special Requirements for Revolving Loan Projects and Uses of Grant Funds

308.7 Revolving Loan Funds established for business leading.
308.8 Definitions.

308.9 Revolving Loan Fund Plan.

308.10 Pre-loan requirements.

308.11 Lending areas and modification of lending aress.
308.12 Revolving Loan Fund income.

308.13 Records and retention.

308.14 Revolving Loan Fund semi-annual and annud reports.
308.15 Prudent management of Revolving Loan Funds.
308.16 Disbursement of funds to Revolving Loan Funds.
308.17 Effective utilization of Revolving Loan Funds.

308.18 Uses of capitd.

308.19 Variances.

AUTHORITY: 42 U.S.C. 3211; Department of Commerce Organization Order 10-4.

Subpart A ~ General
8308.1 Purposeand Scope
@ The purpose of economic adjustment grantsisto address the needs of communitiesexperiencing

adverse economic changes that may occur suddenly or over time, induding but not limited to
those caused by:
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D Military base closures or redignments, defense contractor reductions in force, or
Department of Energy defense-related funding reductions,

2 Disagtersor emergencies, inareaswith respect to which amgjor disaster or emergency
has been declared under the Robert T. Stafford Disaster Relief and Emergency
Assistance Act (42 U.S.C. 5121 et seq.),

3 Internationa trade,

4) Fisheryfalures inareas withrespect to which adeterminationthat thereisacommercia
fishery falure has been made under sec. 312(a) of the Magnuson-Stevens Fishery
Conservation and Management Act (16 U.S.C. 1861a(a)),

(5) Long-term economic deterioration, or

(6) Loss of amgor community employer.

(b) Economic Adjusment grants are intended to enhance a distressed community’s ability to
compete economicaly by simulaing private investment intargeted economic sectorsthroughuse
of tools that:

D Help organize and carry out a CEDS,

)] Expand the capacity of public officds and economic development organizations towork
effectively with businesses,

3 Assg in overcoming mgor obstacles identified in the Srategy;

4) Enable communities to plan and coordinate: The use of Federal and other resources
avalable to support economic recovery, development of regional economies, or
recovery from natura or other disasters; and

(5) Encourage the development of innovative public/private approaches to economic
resructuring and revitdization.

8§308.2 Criteria

@ A grant may be made under this part only when the project will help the areato meet a specid
need arising from actud or threatened severe unemployment or economic adjustment problems
resulting from severe changes in economic conditions; and the area for which a project isto be
carried out hasastrategy and the project is consstent with the Strategy, except that the strategy
requirement shal not apply to planning projects.

(b) Theterm"specid need" inparagraph (a) of this section means conditions of unemployment, per
capitaincome, or specid need that qudify an areafor digibility under 8301.2(b).

(© Additiond criteria, and/or priority consderation factors for assstance, may be set forth in a
NOFA.
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§308.3

§308.4

Use of Economic Adjustment Grants

@

(b)

Grants may be used to pay for developing a dtrategy to dleviate long-term economic
deterioration or a sudden and severe economic didocation, or to pay for a project in
implementation of such a dtrategy.

@D
)

Strategy grants may support developing, updating, or refining a srategy.
Implementation grants support activities identified in an EDA-approved Strategy.
Specific activities may be funded as separate grants or as multiple elements of a sngle
grant. Examples of implementation activitiesinclude:

0]

(i)

(i)
)

)
(i)

(vii)

Infrastructure improvements, such as dte acquidition, Ste preparation,
condruction, rehabilitation and/or equipping of facilities;

Provison of business or infrastructure finendng through the funding of locdly
administered RevolvingL oanFunds (RLFs), whichmay includeinterest rate buy
downs,

Market or industry research and analyss,

Technicd assstance, induding organizationd development such as business
networking, restructuring or improving the ddivery of business services, or
feasbility sudies,

Public services,

Training (provided that it doesnot duplicate Department of Labor, Department
of Education or other Federaly-supported training programs), and;

Other activities as judtified by the strategy which meet statutory and regulatory
requirements.

Economic Adjustment grants may be spent directly by the grantee or redistributed to other

entities.

@
)

Redigributionin the form of grants may only be to digible recipients of grantsunder part

308.

Redigribution in the form of loans, loan guarantees, or equivaent assstance may beto
public or private entities, including private for-profit entities.

Sdlection and Evaluation Factors

@

(b)
(©

Projects will be sdlected in accordance with part 304 of this chapter and the additiond criteria
as provided in subsections (b) and (c), as applicable.

Strategy Grants. EDA will review strategy grant applications for assurances that the proposed
activitieswill conform to the CEDS requirementsin 8303.3 of this chapter.
Implementation Grants
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D EDA will review implementation grant gpplications for the extent to which,
(0] The drategy shows

(A)  Anunderstanding of the economic problems being addressed;

(B)  Ananalyss of the economic sectors that congtitute the community’s
economic base, induding particular strengths and weaknesses that
contribute to or detract from a community’s current and potential
economic competitiveness,

(C)  Strategic objectives that focus on simulaing investment in new and/or
exising economic activities that offer good prospects for revitdization
and growth; and

(D)  Identified resources and plans for coordinating such resources to
implement the overd| strategy; and

(D) The proposed project isidentified as anecessary element of or consstent with
the strategy.

)] Revolving Loan Fund (RLF) Grants. For applicantsasking to capitaize or recapitdize
an RLF, EDA will review the gpplication for:

(0] The need for anew or expanded public financing tool to enhance other business
assistance programs and services targeting economic sectors and/or locations
described in the strategy.

(D) The types of financing activities anticipated:;

@)  The capacity of the RLF organization to manage lending, create networks
between the business community and other financid providers, and contribute
to the adjustment Strategy; and

(iv)  Useof inckind match. When in-kind matchisincduded inaproject, such match
will be used for borrower technicd assstance or generd RLF adminigtrative
costs (e.g. thetraining of new RLF gtaff).

(d) Additiond criteria, or priority considerationfactorsfor assistance, may be set forth in aNOFA.

83085  Applicant Requirements
Each gpplication for a grant under part 308 must:

@ Include evidence of areaand gpplicant digibility (see part 301);
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§308.6

(b)

(©

(d)

Include, or incorporate by reference, if so approved by EDA, a strategy, as provided in8301.3
of this chapter (except that a strategy is not required when a funding request is for planning
assstance, e.g., adrategy grant);

Identify the sources of the other funds, both digible Federa and non-Federd, that will make up
the balance of the proposed project’ sfinancing, induding any private sources of financing. The
application must show that such other funds are committed to the project and will be avalabdle
as needed. Thelocd share must not be encumbered in any way that would preclude its use
conggtent with the requirements of the grant; and

Explain how the proposed project meets the criteria of 8308.2.

Post-approval Requirements

@

(b)

(©

Financid, performance, and progress reportswill be specified inthe Specid Award Conditions
of the grant.

Projectsinvolving congruction shal comply with the provisions of subpart b of part 305 of this
chapter.

RLF Supplementa Requirements and Guidelines - RLF grants are subject to the requirements
set forth in this part and the publications EDA’s RLF Standard Terms, EDA’s RLF
Adminigrative Manud, and EDA’s RLF Audit Guiddines, Appendixes B-D of this part
displayed at EDA’sweb site, http://www.doc.gov/eda. A copy of thesedocumentsisavailable
from EDA and a copy will be furnished to an award recipient with the Offer of Financid
Assistance.

Subpart B ~ Special Requirements for Revolving Loan Fund Projects and Uses of Grant Funds

8308.7 Revolving Loan Funds Established for Business Lending

EDA grants to cgpitdize or recgpitaize Revolving Loan Funds are most commonly used for

businesslending, but may al so be establishedfor publicinfrastructure lending or other authorized purposes
invalvinglending. The RLF requirementsinthissubpart B are gpplicableto RLFsestablished for business
lending. Appropriate modifications of these requirements will be addressed in special award conditions
to accommodate non-business RLF awards.

Economic Development Administration Regulations Page 44



8308.8 Definitions

Asused in this part:

Term Definition

Closed loan means any loan for which all required documentation has been executed,
received, and reviewed.

Guaranteed loan means aloan made and serviced by alending institution under the
agreement that a third party (e.g., agovernmental agency) will purchase the
guaranteed portion if the borrower defaults.

Program income means gross income received by the grant RLF recipient or the
sub-recipient directly generated by a grant supported activity, or earned
only as aresult of the grant agreement during the grant period. Program
income includes principal repayments and RLF income.

Prudent lending practices means generally accepted underwriting and lending practices for public
loan programs based on sound judgment to protect Federal and lender
interests. Such practices cover loan processing, documentation, loan
approval, collections, servicing, administrative procedures, collateral
protection, and recovery actions. Prudent lending practices include
compliance with local laws and filing requirements to perfect and maintain
security interestsin RLF collateral.

Recapitalization grants are additional grant funds awarded to increase the capital base of an RLF.

RLF capital includes the funds which capitalized the RLF plus such earnings and fees
generated by RLF activities as may be added to the RLF capital base to be
used for lending. The original sources of capital for EDA RLFs are normally
comprised of EDA grant funds and local cash matching share.

RLF income means interest earned on outstanding loan principal, interest earned on
accounts holding RLF funds not needed for immediate lending, all loan fees
and loan-related charges received from RLF borrowers, and other income
generated from RLF operations. The RLF recipient may use RLF income
only to capitalize the RLF and/or to cover eligible and reasonable costs
necessary to administer the RLF, unless otherwise provided for in the grant
agreement or approved in writing by EDA. RLF income excludes principal
repayments.

Secondary market includes those entities that purchase an interest in aloan from an original
lender.

Securitization refers to the technique of securing an investment of new capital with the stream of
income generated by one or more (usually alarge group of) existing loans.
EDA broadly defines securitization transactions to include techniques such
asthe sae of loans, pledging the future income stream of aloan, and similar
activities, to access investor capital to increase available funds for lending.
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8308.9 Revolving Loan Fund Plan

@

(b)

RLF recipients must manage RLFs in accordance with an RLF Plan (Plan) as described in this
part. For RLF recipients other than states, the Plan must be submitted to and approved by EDA and
passed by resol utionof the organizations governing board prior to the grant award; politica subdivisons
of states may be exempted from this requirement with EDA approval.

Format and content.

@D
e

©)

The title page of the Plan should show the RLF recipient organization’s name and the
date the Plan was adopted.

Part | of the Plan, titled Revolving Loan Fund Strategy, summarizesthe area CEDS and
business devel opment objectives, and describesthe RLF sfinandngstrategy, policy and
portfolio sandards. Organization of the materia and the leve of detall provided in the
subsections of Part | may be varied to improve the narraive flow, provided the
substantive content is adequately covered.

Part |1 of the Plan, titled Operational Procedures, serves asthe interna operating manud
for the RLF.

Evaluation of Plans. EDA will usethe fallowing criteriain evauaing Plans

D
)

©)
(4)

The Planmust flow fromand be consstent withthe EDA-approved CEDS for the area.
The Planmugt be aninternaly consistent, coherent statement of the strategic purpose of
the particular RLF and the various considerations influencing the sel ection of itsfinancing
drategy, policies, and loan selection criteria encompassing:

() A financing dtrategy that demonstrates a knowledgesble analysis of the loca
capita market and the financing needs of the targeted businesses; and

(i) Financing policiesand portfolio standards that are consistent withEDA policies
and requirements.

The drategic objectives defined must be sufficiently meaningful, though not necessarily
quantified, so that progress toward them can be assessed over time.

The adminigrative procedures for operating the RLF must be consistent with generdly
accepted prudent lending practices for public lending indtitutions.

§308.10 Pre-loan Requirements

@

RLF recipients must adopt procedures to review the impacts of prospective loan proposals on

the physica environment. The Plan must provide for the disapproval of any loan project that
adversdy (without mitigetion) impacts flood plains, wetlands, significant historic or cultural

properties, drinking water resources, or nonrenewable naturd resources. In adminigering the

RLF, the RLF recipient must adopt proceduresto comply, and ensure that potential borrowers
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(b)

comply, withapplicable laws and regulations including, but not limited to 8316.1, 316.3, 316.7,
316.8, 316.15, and 8317 of this chapter.

RLF recipients are responsible for ensuring compliance with the gpplicable requirements of this
chapter prior to providing any loan assstance under the RLF. RLF recipients are responsible
for ensuring that prospective borrowers, consultants, or contractors are aware of and comply
with the Federal statutory and regulatory requirements that gpply to activities carried out with
RLF loans. RLF recipients must develop loan agreements that include applicable Federa
requirementsto ensure compliance. RLF recipients must adopt proceduresto diligently correct
ingtances of non-compliance, induding the cdling of loans, if necessary. RLF recipient loan
documents and procedures must protect and hold the Government harmlessfrom and againgt all
liabilities that the Government may incur as aresult of providing an award to assist (directly or
indirectly) inSite preparation or construction as well as the renovation or repair of any facility or
ste. Thisagppliesto the extent that such ligbilitiesareincurred because of ground water, surface,
s0il or other conditions caused by operations of the RLF recipient or any of its predecessors on

the property.

§308.11 Lending Areasand Modification of Lending Areas

@

(b)

The economic activity and benefits of RLF loans must be located within the digible areas
identified in the grant award. The determination of eigibility of a new area will be made in
accordance with §301.2 of this chapter.

Q) Where such RLFs have a grant condition that permits new areas that subsequently
become digible to be added to the lending area, may add such areas with EDA
approval. RLFsthat were awarded assistance (RLF capitdization or recapitaization)
before February 11, 1999, whether fully disbursed or not, and fully disbursed RL Fsthat
were awarded assistance (RLF capitdization or recapitdization) on or after February
11, 1999.!

2 In the case of existing RLFsthat are not fully disbursed that were awarded assistance
(RLF capitalizationor recapitdizeation) onor after February 11, 1999, the area proposed
to be added must a so be digible to receive an EDA grant rate equal to or greater than
that of the origind grant.

Whenever an area is added, modification to the RLF Plan incorporating the new area and
outlining the RLF lending strategy is required. Once approved, area digibility is retained
indefinitely.

1 Subsection should read as follows: (1) Where such RLFs have a grant condition that permits new areas that
subsequently become eligible to be added to the lending area, RLFs that were awarded assistance (RLF capitalization or
recapitalization) before February 11, 1999, whether fully disbursed or not, and fully disbursed RLFs that were awarded
assistance (RLF capitalization or recapitalization) on or after February 11, 1999, may add such areas with EDA approval.
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§308.12 Revolving Loan Fund Income

@

(b)

(©

(d)

(€

RLF income canbe used to pay for digible and reasonable adminigtrative costs for the project.
RLF recipientsare expected to add RLF income to the RLF capital basewherepracticable. To
determine the appropriate amount of RLF income to return to the RLF capital base, RLF
operators must consider the costs necessary to operate an RLF program, the availability of other
monetary resources, the portfolio risk level and projected capital erosions from loan losses and
inflation, the community’s (or areals) commitment to the RLF, and the anticipated demand for
RLF loans.

RLF income thet is not used for adminigrative costs during the sdected twelve-month reporting
period in which it is earned, must be added to the RLF capita base for lending purposes & the
end of the twel ve-monthreporting period. Only RLF incomeearned during acurrent period may
be used for current administrative expenses. RLF income may not be withdrawn from an RLF
in a subsequent period for any uses, other than lending, without the written consent of EDA.

In accounting for RLF income, any net proceeds from the sale, collection, or liquidetion of a
defaulted loan, up to the amount of the unpaid principa, will be treated as repayments of RLF
principa and placed inthe RLF for lending purposes only. Any proceedsin excessof theunpaid
principa will be trested as RLF income.

RLF recipients must comply withapplicable OM B cost principlesand withRLF Audit Guiddines
(as found in OMB Circular A-133, Snge Audit Act Requirements for State and Local
Governments, Indian triba governments, Ingtitutions of Higher Education and Other Nonprofit
Organizations or the Compliance Supplement, as appropriate) whencharging costsagainst RLF
income.

WhenaRLF recipientsuses RLF incometo cover al or part of RLF adminidrative costsit must
complete an RLF Income and Expense Statement required under 8308.14(c) of this chapter.

8308.13 Recordsand Retention

@

(b)

Loan filesandrelated documentsand records. Loan filesand related documentsand records
must be retained by RLF recipientsover the life of the loan and for a three year period fromthe
date of find dispogtion of theloan. The date of find digpositionof the loanis defined asthe date
of:

(@D} Full payment of the principd, interest, fees, pendlties, and other costs associated withthe
loan; or
2 Fina settlement or write-off of any unpaid amounts associated with the loan.

Administrative records. RLF recipients must:
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e

©)

Maintain adequate accounting records and source documentation to substantiate the
amount and percent of RLF income expended for digible RLF adminigtrative codts.
Retainrecords of adminidrative costsincurred for activities and equipment rdatingto the
operation of the RLF for three years from the actua submission date of the last
semi-annud or annua report which covers the period that such costs were claimed, or
for five years from the date the costs were claimed, whichever isless.

Make any retained records, even those retained for longer than the period described,
avalable for ingpection. The record retention periods, described in this §308.13, are
minmum periods and such prescriptionis not intended to limit any other record retention
requirement of law or agreement. In any event, EDA will not question clamed
adminigrative cogts that are more than three years old, unlessfraud isan issue.

§308.14 Revolving Loan Fund Semi-annual and Annual Reports

@ Frequency of reports All RLF recipients, induding existing RLFs that receive recapitdization
grants, must submit semi-annual reports until they qudify or requdify for “ Annua Report” status.
RLF recipients may apply for “Annud Report” datusif:

@
2
©)

(4)

All grant funds have been dishbursed for &t least one year;

Accurate semi-annud reports have been submitted on-time for the preceding two years,
Required periodic audits have been completed and submitted to EDA for the most
recent audit period within the last two years, and

EDA determines that the RLF isin compliance with dl applicable RLF requirements.

(b) Report contents. RLF recipientsmust certify aspart of the semi-annua or annud report to EDA
that the RLF is being operated in accordance with the Plan referenced in 8308.9 of this part.
RLF recipients must request EDA gpprova of modifications to the Plan at any time there is
evidence that such modifications are needed to ensure effective use of the RLF as adrategic
financing toal.

(© RLF income statement.

@

e

RLF recipientsusing RLF income equivaent to 50 percent or moreor at least $100,000
of RLF income for RLF adminigrative expenses during the selected twelve month
period, must submit a completed RLF Income and Expense Statement per 8308.12(e)
to the appropriate EDA Regiona Office within 90 days of either September 30 or the
RLF recipient’ sfisca year end, whichever period is selected by the RLF recipient. RLF
recipients using less than 50 percent and less than $100,000 of RLF income for
adminigrative expenses in the twelve-month period will retain the RLF Income and
Expense Statement for threeyears. RLF recipients are required to makethis statement
available to EDA personne upon request.

Performance Measures. RLF recipientswill submit to EDA aspart of the semi-annud
or annud report, the information identified as the Core Performance Measures inthe
specid conditions accompanying the grant award. EDA will advise RLF recipients in
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writing, within a reasonable time for submisson, inthe event thereare any modifications

in the information required to be submitted.

§308.15 Prudent Management of Revolving L oan Funds

@

(b)

(©

Accounting principles.

@D

)

RL Fsare expected to be operated inaccordance withthe generaly accepted accounting
principles (GAAP) and the provisions outlined inOMB Circular A-133 and Compliance
Supplements as applicable.

In accordance with GAAP, a loan loss reserve may be reflected in the financia
Statements to show the fair value of an RLF sloan portfolio provided it is non-funded
and represents non-cash entries.

Loan and accounting system documents

@

e

RLF recipients are required to provide certification by an independent accountant
familiar withthe RLF recipient’ saccounting systemthat itsaccounting systemis adequate
to identify, safeguard, and account for dl RLF funds, including RLF income.

RLF recipients are required to certify that slandard RLF loan documents necessary for
lending are in place and that these documents have been reviewed by its lega counsd
for adequacy and compliance withthe terms and conditions of the grant and applicable
state and locd laws. The standard loan documents must include, a a minimum, the
following:

(0] Loan application,

(i) Loan agreement,

(i) Promissory note,

(iv)  Security agreement(s),

v) Deed of Trust or Mortgage (as applicable),

(Vi)  Agreement of prior lien holder (as gpplicable), and

(vii)  Persona Guaranty Agreement (for officers or ownersof corporate borrowers,
as applicable).

Interest rates. A RLF recipient can make loans and loan guarantees to digible borrowers at
interest rates and under conditions determined by the RLF recipient to be most appropriate in
achieving the gods of the RLF. However, the minimum interest rate an RLF can chargeisfour
(4) percentage points below the current money center prime rate quoted in the Wall Street
Journd or the maximum interest rate dlowed under sate law, whichever islower. In no event
may the interest rate be less than four (4) percent. However, should the prime interest rate
exceed fourteen (14) percent, the minimum RLF interest rateis not required to be raised above
ten (10) percent if doing so compromises the ability of the RLF recipient to implement its
financing Srategy.
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(d) Private leveraging.

Q) RLF loans must be used to leverage private investment of at least two dollars for every
onedallar of RLF investment. Thisleveraging requirement gpplies to the portfolio asa
whole, rather than to individud loans and is effective for the life of the RLF. Private
investment, to be classified as leveraged, must be made concurrently with an RLF [oan
as part of the same business development project and may include:

(0] Capita invested by the borrower or others,

(i) Financing from privete entities, or

(i)  The unguaranteed portion and 90 percent of the guaranteed portions of SBA
7(a) and SBA 504 debenture loans.

2 Private investments do not include equity build-up inaborrower’ sassetsor prior capital
invesmentsby a borrower unless the investment is made within nine months of the RLF
loan and is recognized by the RLF recipient.

(e Conflict of interest.

(@D} No officer, employee, or member of the RLF recipient’s Board of Directors, or other
Board (hereinafter referred to as* other board”) that advises, approves, recommendsor
otherwise participates in decisions concerning loans or the use of RLF grant funds, or
person related to the officer, another employee, or any member of the Board by
immediatefamily, law, or business arrangement, may receive any benefitsresulting from
the use of the RLF loanor grant funds. In addition, the RLF recipient may not lend RLF
fundsto an employee of the RLF recipient or any member of the RLF recipient’sBoard
of Directors, or amember of any other Board. Immediate family isdefined as parents,
grandparents, shlings, children and grandchildren, but does not include more distant
relatives, induding cousins, unless they live inthe same household. Exception: A benefit
or loan may be conferred if the officer, employee, or Board member affected first
disclosesto the RLF recipient onthe public record the proposed or potentia benefit and
receives the RLF recipient’s written determination that the benefit involved is not so
substantial as to reflect adversely upon or affect the integrity of the RLF recipient’s
decision process or the services of the officer, employee or board member.

2 An officer, employee or board member of the RLF recipient will not solicit or accept,
directly or indirectly, any gift, gratuity, favor, entertainment or any other thing of
monetary vaue, for hmsdf or for another person, from any person or organization
seeking to obtain aloan or any portion of the grant funds.

3 Former board membersand/or officersare indigible to gpply for or receive anRLF loan
for aperiod of one year from the date of termination of his’her services. Exception: A
benefit or loanmay be conferred if the officer, or Board member affected first discloses
to the RLF recipient onthe public record the proposed or potentiad benefit and receives
the RLF recipient’ s written determination that the benefit involved is not so substantial
asto reflect adversdly upon the integrity of the RLF recipient’ s decision process.
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§308.16 Disbursement of Fundsto Revolving Loan Funds

@

(b)

(©

(d)

(€

Timing of request for disbursement. A RLF recipient must request disbursementsfromEDA
only a thetime and in the amount immediately needed to close a loan or disburse funds to a
borrower. Grant funds must be requested only for immediate use, i.e,, when the intent is to
disburse the funds within 14 days of receipt.

Amount of disbursement. Aseach new loan is made, the grant RLF recipient may request a
dishursement of grant fundsonly for the difference, if any, betweenthe amount of fundsavailable
for rdending (from repayments of loan principal and RLF income) and the amount of the new
loan, lessan amount for local matching funds as may be required to be disbursed concurrent with
the grant. However, RLF income received during the grant period may be hdd to cover digible
adminigtrative expenses and need not be disbursed in order to draw additiona grant funds.

Inter est-bearingaccounts. All RLF grant fundsdisbursed by EDA toreimburse RLF recipients
for loan obligations dready incurred must be held ininterest bearing accounts by RLF recipients
until disbursed to the borrower.

Pre-disbursement requirements RLF recipients are required to provide:

2 Evidence to EDA that they have fiddity bond coverage for persons authorized to handle
funds under the grant award in an amount sufficient to protect the interests of EDA and
the RLF. Note that such insurance coverage must exist at dl timesduring the life of the
RLF; and

(@) Caertification in accordance with 8308.15(b)(1) of this part.

Delays.

D If grant funds are requested and the loan disbursement is subsequently delayed, aRLF
recipient may hold the fundsup to 30 days from the date of receipt. In the event that a
loan disbursement is delayed beyond 30 days from the date of receipt of the Federal
disbursement, the undisbursed funds must be returned to the Government for credit to
the RLF recipient’s account. Returned funds will be avallable to the RLF recipient for
future draw down. Whenreturning prematurely drawn funds, checks should identify on
their face the name of the grantor agency- “EDA” followed by the grant award number
and the words “Premature Draw.”

2 Theinterest earned on prematurdy withdrawnfundsmust bereturned to the Government
(with the exception of $100 per year whichmay be retained for administrative expenses
by states, loca governmentsand Indian tribes in accordance with 15 CFR Part 24, and
$250 for those subject to 15 CFR Part 14 as appropriate) and should be remitted
promptly, but nolessfrequently thanquarterly. All checkssubmitted should state”“EDA”
on ther face and the award number followed by the word “INTEREST” in order to
identify the check in question as remittance of interest income.
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)] Local share.

@D

e

©)

Whensome portionof the loca share of the RLF project iscash, it may only be used for
lending. If the RLF project has an dl-cash matching share, EDA’s funds will be
disbursed as needed for loan closing. The cash matching funds must be used dther in
proportion to the EDA funds, or a afaster rate than EDA funds.

When an RLF project has a combination of in-kind and cash matching share, the
non-federal cashtogether withthe Federal cash congtitute the funds available for making
loans and will be disbursed proportionately as needed for loandosing, provided that the
last 20 percent of the Federa funds may not be disbursed until al locd in- kind match
has been expended. The full amount of the loca cash matching share will be expected
to remain for usein the RLF.

Upon repayment, local cash share funds are treated the same as EDA funds.
Repayments of principa must be placed inthe RLF for rlending and interest payments
must be used ether for rdending or for digible RLF adminigtrative costs. Theloca cash
matching share must be available whenneeded for lending and must be under the control
of the RLF recipient for the duration of the RLF for useinaccordance withthe terms of
the grant.

§308.17 Effective Utilization of Revolving L oan Funds

@ Loan closing and disbursement schedule.

D

)

RLF loan activity must be suffident to draw down grant funds in accordance with the
time schedule for loan dosings and disbursements to digible RLF borrowers as
prescribed in the award conditions. The time schedule requires that the initial round of
lending (i.e., the grant dishursement phase) be completed within three years of the grant
award.

If a RLF recipient subgtantialy fals to meet the prescribed time schedules for loan
closings and disbursements, EDA may terminate the undisbursed balance of the award.
Exceptions may be granted where:

() Funds are needed to close and disburse funds on loans approved prior to the
deedline and will be disbursed within 45 days of the deadline,

(i) Funds are needed to meet continuing disbursement obligations onloans closed
prior to the deadline, or

(i) EDA has approved atime schedule extension.

(b) Time schedul e extension.

@

RLF recipientsare responsible for contacting EDA as soonas conditions become known
that may materidly affect their ability to meet the approved time schedules. RLF
recipients must submit awrittenrequest to EDA for continued use of grant funds beyond
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a missed deadline. Extension requests must provide good reason for the delay and
demondrate that:

()] The delay was unforeseen or generaly beyond the control of the RLF recipient;

(i) The need for the RLF Hill exidts,

@iy  The current and planned use and the anticipated benefits of the RLF will remain
congstent with the current CEDS and the RLF Plan;

(iv)  Theachievement of anew proposed time schedule is reasonable; and

) An explanation why no further delays are foreseen.

2 EDA is under no obligation to grant atime extenson, and in the event an extension is
denied, EDA may deobligate (terminate) al or part of the unused portion of the grant.

(© Capitd Utilization Standard.

(@D} During the revolving phase, RLF recipients must manage their repayment and lending
schedules such that at least 75 percent of the RLF s capitd isloaned out or committed
atdl times. RLFincomeearned during acurrent reporting periodisnot included asRLF
capitd when caculating the capital utilization percentage. Exception:

(0] RLF recipientsthat anticipatemaking large loans rl ative to the Sze of the capital
base, may propose RLF Plans that cal for holding more than 25 percent.

(ii) EDA may require an RLF with a capita base in excess of $4 millionto adopt a
Planthat maintains a proportionately higher percentage of ther fundsloaned out.

2 Whenthe percentage of loaned out capital fdls bel ow the applicable standard, the dollar
amount of the funds equivaent to the difference between the actual percentage of capital
loaned out and the standard is referred to as “ excess funds.”

() Sequestration of excessfunds. If the capitd utilization sandard is not met for
two consecutive reporting intervals, EDA may require the RLF recipient to
deposit “excessfunds’ inan interest bearing account; the portion of the interest
earned on that account, atributable to the EDA grant, will be remitted to the
U.S. Treasury. EDA approval isrequired to withdraw sequestered funds.

(i) Persistent noncompliance. A RLF recipient will normally be provided a
reasonable period of time to lend “excess funds’ and achieve the standard.
However, if a RLF recipient fails to achieve the standard after a reasonable
period of time as determined by EDA, the grant may be subject to sanctions for
sugpension and/or termination.
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8308.18 Usesof Capital

Gengdly, digible loans to borrowersincudeloans for fixed assets, the acquisition of equipment,
working capital, or other authorized uses. The EDA grant and thelocal cash matching fundswill be used
only for the purpose of meking loans under an RLF. To preclude borrowers from using RLF funds
ingppropriately, the purpose of each RLF loan should be clearly stated in the loan agreement. RLFs
edablished for business lending must conform to the following:

@ Loan guarantees. Prior to full disbursement of grant funds, the RLF recipient may not use the
RLF to guarantee|loans madeby other lenders. Intherevolving phase, after thefull disbursement
of grant funds, the RLF may be used to guarantee loans of private lenders provided the RLF
recipient has obtained EDA’ s prior written approval of its proposed |oan guarantee activities.
The Plan for any loan guarantee activities should include the following information:

@
e

The maximum guarantee percentage that will be offered;
A certification from the RLF attorney that the guarantee agreement is vaid under state
law. At aminimum, the guarantee agreement must address the following:

()] The maximum reserve requirement;

(i) The rights and duties of each party in regard to loan collections, servicing,
ddlinquencies and defaullts;

(iir) Foreclosures;

(iv)  Bankruptcies;

v) Collatera dispostion and the call provisons of the guarantee; and

(Vi) Interest income and loan fees, if any, which will accrue to the RLF.

(b) Restrictions on RLF capital. RLF capitad may not be used to:

@
)
©)

(4)

Q)
(6)

Acquire an equity postion in aprivate business,

Subsdize interest payments on an existing loan;

Provide the equity contribution required of borrowers under other Federal loan
programs,

Enable an RLF borrower to acquire aninterest inabusiness, ether throughthe purchase
of stock or through the acquigition of assets, unless the need for RLF financing is
auffidently judtified and documented in the loanwrite-up. Acceptablejudtification could
include acquiring a business to subgtantidly save it from imminent foreclosure, or
acquiring it to facilitete a Sgnificant expansonor increased investment. In any case, the
resulting economic benefits should be clearly consastent with the Strategic objectives of
the RLF;

Provide loans to a borrower for the purpose of investing in interest bearing accounts,
certificates of deposit, or other investments not related to the objectives of the RLF;
Refinance existing debt unless:
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()] There is sound economic judification and the RLF recipient sufficiently
documents in the loan write-up that the RLF is not replacing private capita
soldly for the purpose of reducing therisk of lossto an existing lender(s) or to
lower the cogt of financing to a borrower, or

(i) AnRLF uses RLF income sources and/or recycled RLF funds to purchase the
rights of aprior lien holder during an in-process foreclosure action in order to
preclude asignificant loss on an RLF loan. Thisactionmay be undertakenonly
if thereis a high probability of receving compensationwithin 18 months fromthe
sde of assets sufficient to cover an RLF s expenses plus a reasonable portion
of the outstanding loan obligation; or

@) Finance any activity that serves to relocate jobs from one commuting area to another.
(Commuting areaisthat area defined by the distance people travel to work inthe locality
of the project receiving RLF finandd assistance.) An RLF' s standard |oan agreement
must include a provison for cdling the loan if it is determined that:

(0] The businessused the RLF loanto relocate jobs from another commuting area,
or

(i) activity financed was subsequently moved to a different commuting areato the
detriment of local workers.

(© Credit otherwise available. Unless otherwise provided for in the grant agreement or modified
inwriting by EDA, a borrower is not digible for RLF financing if credit is otherwise available on
terms and conditions that permit the completionor successful operation of the project activity to
be financed. The RLF recipient is respongble for determining that each borrower mests this
requirement and for documenting the basis for its determination in the loan write-up.

8308.19 Variances

EDA may approve variances to the requirements of subpart B of this part provided they:

@ Are conggent with the goals of the Economic Adjusment Programand withan RLF sdtrategy,

(b) Are necessary and reasonable for the effective implementation of the RLF,

(© Are economicaly and financidly sound,

(d) Do not conflict with applicable legd requirements, and

(e Do not change the scope of the award after the period of availability of the funds for obligation
has expired.
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PARTS 309-313 [RESERVED]

PART 314 PROPERTY

Subpart A ~ in General

314.1 Federa Interest, Applicability

314.2 Definitions

314.3 Use of Property

3144 Unauthorized Use

314.5 Federal Share

314.6 Encumbrances
Subpart B ~ Real Property

314.7 Title

314.8 Recorded Statement.
Subpart C ~ Personal Property

314.9 Recorded Statement - Title

314.10 Revolving Loan Funds

Subpart D ~ Release of Eda’s Property I nterest
314.11 Procedures for Release of EDA’ s Property Interest

AUTHORITY: 42 U.S.C. 3211; 19 U.S.C. 2341-2355; 42 U.S.C. 6701; 42 U.S.C. 184; Department of
Commerce Organization Order 10-4.

Subpart A ~ In General
§314.1 Federal Interest, Applicability
@ Property that is acquired or improved with EDA grant assstance shdl be hdd in trust by the

recipient for the benefit of the purposes of the project under which the property was acquired
or improved. Limited exceptionsto this requirement are listed in §314.7(c).
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(b) During the estimated useful life of the project, EDA retains an undivided equitable reversonary
interest in property acquired or improved with EDA grant assistance, except for the exceptions
ligted in §314.7(c).

(© EDA may approve the subgtitution of an eligible entity for a recipient. The origina recipient
remains responsible for the period it was the recipient, and the successor recipient holds the
project property with the responsibilities of an origind recipient under the award.

8§314.2 Definitions

Asused in this part 314 of this chapter:

Term Definition

Dispose includes sell, lease, abandon, or use for a purpose or purposes hot
authorized under the grant award or this part.

Estimated useful life means that period of years, determined by EDA as the expected lifespan
of the project.

Owner includes fee owner, transferee, lessee, or optionee of rea property upon
which project facilities or improvements are or will be located, or real
property improved under a project which has as its purpose that the
property be sold or leased.

Personal Property means all property other than real property.

Project means the activity and property acquired or improved for which a grant is
awarded. When property is used in other programs as provided in
§314.3(b), "project” includes such programs.

Property includes all forms of property, rea, personal (tangible and intangible), and
mixed.
Real property means any land, improved land, structures, appurtenances thereto, or

other improvements, excluding movable machinery and eguipment.
Improved land aso includes land which is improved by the construction
of such project facilities as roads, sewers, and water lines which are not
situated directly on the land but which contribute to the value of such land
as aspecific part of the project purpose.

Recipient includes any recipient of grant assistance under the Public Worksand
Economic Development Act of 1965, as amended, prior to or as amended
by Public Law 105-393, or under Title I, Chapters 3 and 5 of the Trade Act
of 1974, Title | of the Public Works Employment Act of 1976, the Public
Works Employment Act of 1977, or the Community Emergency Drought
Relief Act of 1977, and any EDA-approved successor to such recipient.
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8314.3  Useof Property

@

(b)

(©

(d)

The recipient or owner mugt use any property acquired or improved in whole or in part with
grant assstance only for the authorized purpose of the project and such property must not be
leased, sold, disposed of or encumbered without the written authorization of EDA.

However, inthe event that EDA and the recipient determine that property acquired or improved
inwhole or inpart withgrant assistanceisno longer needed for the origina grant purpose, it may
be used inother Federa grant programs, or programs that have purposes consistent with those
authorized for support by EDA, but only if EDA approves such use.

Whenthe authorized purpose of the EDA grant isto develop real property to beleased or sold,
as determined by EDA, suchsae or leaseis permitted provided it is for adequate consideration
and the sale is consstent with the authorized purpose of the grant and with gpplicable EDA
requirements concerning, but not limited to, nondiscrimination and environmental compliance.
The term "adequate consideration” means consderation that is fair and reasonable under the
circumstances of the sde or lease, and may include money, services, property exchanges,
contractual commitments, or acts of forbearance.

When acquiring replacement personal property of equal or greater vaue, the recipient may, with
EDA'’s approval, trade-in the property origindly acquired or sdll the origind property and use
the proceeds in the acquisition of the replacement property, provided that the replacement
property shal be used for the project and be subject to the same requirements as the origind
property. Inextraordinary and compelling circumstances EDA may approvereplacement of redl
property, with the gpprova of the Assstant Secretary.

8314.4 Unauthorized Use

@

(b)

(©

Except as provided in 8314.3(b), (c) or (d), whenever, during the expected useful life of the
project, any property acquired or improved inwhole or inpart withgrant assistance is disposed
of, or no longer used for the authorized purpose of the project, the Federal Government must be
compensated by the recipient for the Federd share of the value of the property; provided that
for equipment and supplies, the standards of the Uniform Adminigrative Requirementsfor Grants
at 15 CFR parts 14 and 24 or any supplementsor successorsthereto, as applicable, shdl apply.

If property is disposed of or encumbered without EDA approva, EDA may assert itsinterest in
the property to recover the Federal share of the value of the property for the Federa
Government. To that end, EDA may take such actions as are provided in connection with loans
and loan guarantees, in 8316.5(c) of this chapter. EDA may pursue its rights under both
paragraphs () and (b) of this section to recover the Federal share, plus costs and interest.

RLF grant projects.
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§314.5

2 EDA may suspend or terminate any RLF grant for cause based on, but not limited to,
the following:

()] Falure to make loans in accordance with the RLF Plan, induding the
time-schedule for loan closings,

(i) Failure to obtain prior EDA approval for such changes to the RLF Plan,
including provisons for administering the RLF;

(i) Failureto submit progress, financid or audit reports asrequired by the terms and
conditions of the grant agreement;

(iv)  Falure to comply with prohibitions against conflict-of-interest for any
transactions involving the use of RLF funds; or

V) Failure to operate the RLF inaccordance withthe RLF Plan and the terms and
conditions of the grant agreement.

2 Whenever an RLF recipient failsin itsfiduciary responsbilities or is unable or unwilling
to performastrustee of the grant, EDA may suspend, terminate or transfer the grant to
an digble successor with jurisdiction over the project area, to administer it as such
trustee (replacement grantee).

3 Whenever EDA terminates any RLF grant for cause, in whole or in part, it hasthe right
to recover residua funds and assets of the RLF grant inaccordance withthe legd rights
of the parties.

4 If there is a partid termination of an RLF grant, the ful amount of the origina
non-federd matching share is expected to be retained in the RLF for lending purposes
unless otherwise provided for in the grant agreement or agreed to in writing by EDA.

Federal Share

@

(b)

(©

For purposes of this part, the Federa share of the value of property is that percentage of the
current fair market vaue of the property attributable tothe EDA participationinthe project (after
deducting actua and reasonable sHling and fix-up expenses, if any, incurred to put the property
into condition for sde). The Federa share excludes that value of the property attributable to
acquisitionor improvementsbefore or after EDA’ s participation in the project and not included
in project costs.

Where the recipient’s interest in property is a leasehold for a term of years less than the
depreciable remaning life of the property, that factor will be considered in determining the
percentage of the Federa share.

If property istransferred from the recipient to another digible entity, as provided in §314.1(c),
the Federal Government must be compensated the Federal share of any money or money
equivdent paid by or on behdf of the successor recipient to or for the benefit of the origind
recipient, provided that EDA may first permit the recovery by the origina recipient of anamount
not exceeding its investment in the project nor exceeding that percentage of the vaue of the
property that is not attributable to the EDA participation in the project.
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(d)

When the Federd Government is fully compensated for the Federal share of the vaue of
property acquired or improved in whale or in part with grant assistance, EDA has no further
interest in the ownership, use, or diposition of the property.

Encumbrances

@

(b)

(©

(d)

Except as provided in §314.6(c), recipient-owned property acquired or improved in whole or
inpart withgrant ass stance may not be used to secure a mortgage or deed of trust or otherwise
be used as collaterd or encumbered except to secure agrant or loanmade by a State or Federal
agency or other public body participating in the same project. This provision does not prevent
projects from being developed on previoudy encumbered property, if the requirements of
8314.7(b) are met.

Encumbering project property other than as permitted inthis sectionis an unauthorized useof the
property requiring compensationto the Federal Government as provided in8314.4 and 8314.5.

EDA may waive the provisons of 8314.6(a) for good cause when EDA determines al of the
fallowing:

(@D} All proceeds fromthe grant/loanto be secured by theencumbrance onthe property shall
be available only to the recipient, and dl proceeds fromsuch secured grant/loan shdl be
used only on the project for which the EDA grant was awarded or on related activities
of which the project is an essentid part;

2 The grantor/lender would not provide fundswithout the security of alien on the project
property; and

3 There is a reasonable expectation that the borrower/recipient will not default on its
obligation.

EDA may waive the provisons of 8314.6(a) as to an encumbrance on property which is
acquired and/or improved by anEDA grant when EDA determinesthat the encumbrance arises
s0ldly fromthe requirements of a pre-existing water or sewer fedility or other utility encumbrance
which by its terms extends to additiona property connected to such facilities.

Subpart B ~ Real Property.

§314.7

Title

@

Therecipient must hold title to the real property required for aproject, except in limited cases
as provided in paragraph §314.7(c). Except in those limited cases, the recipient mugt furnish
evidence, satisfactory in form and substance to EDA, that title to real property required for a
project (other than property of the United States) is vested in the recipient, and that such
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easements, rights-of-way, State permits, or long-termleasesasare required for the project have
been or will be obtained by the recipient within an acceptable time as determined by EDA.

(b) 1 The recipient mugt discloseto EDA dl:

@)  Liens

()  Mortgages,

(i) Other encumbrances,

(v)  Reservations,

V) Reversonary interests, or

(vi)  Other regrictions on title or the recipient’ s interest in the property.

2 No such encumbrance or restriction will be acceptable if, as determined by EDA, the
encumbrance or redriction will interfere with the condruction, use, operation or
maintenance of the project during its estimated useful life.

(© EDA may determine that along-term leasehold interest for a period not less than the estimated
usful life of the project, or an agreement for the recipient to purchase the property, will be
acceptable, but only if feetitle is not obtainable and the lease or purchase agreement provisons
adequately safeguard the Federd Government’ sinterest in the project. Also, EDA may permit
the folloning exceptions to the requirement that the recipient hold title to the real property
required for a project.

(@D} Whena project includes congtruction within arailroad's right-of-way or over arailroad
crossing, it may be acceptable for the work to be completed by the railroad and for the
raillroad to continue to own, operate and maintainthat portionof the project, if required
by therailroad, and provided that thisis aminor but essential component of the project.

2 When a project includes congtruction on a State-owned or locd government-owned
highway, it may be acceptable for the State or local government to own, operate and
maintain that portion of the project, if required by the State or local government,
provided that thisisaminor but essential component of the project, the condruction is
completed in accordance with EDA requirements, and the State or local government
provides assurancesto EDA:

(0] That the State or local government will operate and maintain the improvements
for the useful life of the project as determined by EDA,;

(i) Thet the State or local government will not sall the improvements for the useful
life of the project, as determined by EDA; and

@)  Thatthe useof the property will be consstent withthe authorized purpose of the
project.

3 When the authorized purpose of the project isto congtruct fadilitiesto serve indugtrid or
commercid parksor sitesowned by the recipient for sde or leaseto private parties, such
sdeor leaseis permitted so long as EDA requirements continue to be met. EDA may
require evidence that the recipient hastitle to the park or Steprior to such sae or lease.
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4) When the authorized purpose of the project is to construct fadilities to serve privately
owned indugtrid or commercid parksor sites for sale or lease, such ownership, sde or
lease is permitted so long as EDA requirements continue to be met. EDA may require
evidencethat the private party hastitle to the park or site prior to such sde or lease, and
may condition the award of project assistance upon assurances by the private party
relaing to the sde or lease that EDA determines are necessary to assure consistency
with the project purposes.

Recorded Statement

@

(b)

(©

For dl projects invaving the acquistion, congtruction or improvement of a building, as
determined by EDA, the recipient shdl execute a lien, covenant or other statement of EDA’s
interest in the property acquired or improved in whole or in part with the funds made available
under the award. The statement shall specify inyearsthe estimated useful life of the project and
shdl include, but not be limited to disposition, encumbrance, and compensationof Federal share
requirements of this part 314 of this chapter. The statement shal be satisfactory in form and
substance to EDA.

The statement of EDA’s interest mugt be perfected and placed of record in the real property
records of the jurisdiction in which the property islocated, al in accordance with local law.

Fadilitiesin which the EDA investment isonly asmal part of alarge project, as determined by
EDA, may be exempted from the requirements of this section.

Subpart C ~ Personal Property

§314.9

§314.10

Recorded Statement - Title

For dl projectswhichEDA determinesinvalve the acquisitionor improvement of Sgnificant items

of tangible personal property, induding but not limited to ships, machinery, equipment, removable fixtures
or structural components of buildings, the recipient shal execute asecurity interest or other statement of
EDA'’s interest in the property, acceptable in form and substance to EDA, which statement must be
perfected and placed of record in accordance with loca law, with continuances refiled as appropriate.
Whether or not a statement is required by EDA to be recorded, the recipient must hold title to the
personal property acquired or improved as part of the project, except as otherwise provided inthis part.

Revolving Loan Funds

@

With EDA’ s consent, recipients holding revolving loan fund (RLF) property (induding but not
limited to money, notes, and securityinterests) may sal such property or encumber such property
as part of asecuritization of the RLF portfolio. The net transaction proceeds must be used for
additiond loans as part of the RLF project;
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(b) When arecipient determinesthat it isno longer necessary or desirable to operate an RLF, the
RLF may be terminated; provided that, unless otherwise stated in the award, the recipient must
compensate the Federal Government for the Federa share of the vaue of the RLF property.
The Federd shareis that percentage of the capitalized RLF contributed by EDA applied to dl
RLF property, including the present vaue of dl outstanding loans. However, with EDA’s prior
gpprova, uponterminationthe recipient may usefor other economic devel opment purposesthat
portion of such RLF property that EDA determines is attributable to the payment of interest.

(© In the event of the sale, callection, or liquidation of RLF loans, any proceeds, net of repaid
principa and reasonable adminidrative cogts incurred, up to the amount of the outstanding loan
principal, must be returned to the RLF for rlending. Any net proceeds from loan sdes above
the outstanding loan principa is consdered RLF income and must either be added to the RLF
capita base for lending or used to cover digible costs for adminigtering the RLF in accordance
with the rules for useof RLF income. The net transaction proceeds must be used for additional
loans as part of the RLF project.

Subpart D ~ Release of EDA’s property interest
8314.11 Proceduresfor Release of EDA’s Property Interest

@ Before the expirationof the estimated ussful life of the grant project, EDA may release, inwhole
or in part, any real property interest, or tangible persona property interest, in connection with
agrant after the date that is 20 yearsafter the date onwhichthe grant was awarded. (The term
"tangible personal property” excludes debt instruments, currency, and accounts in financia
indtitutions.) Except as provided in paragraph (b) of this section, such release is not automatic;
it requires EDA’ s gpprovad, which will not be withheld except for good cause. Therelease may
be unconditiond, or may be conditioned upon some activity of the recipient intended to be
pursued as a consequence of the release.

(b) EDA hereby rdeases dl of itsred and tangible persona property interests in projects awarded
under the Public Works Employment Act of 1976 (Pub. L. 94-369) and under that act as
amended by the Public Works Employment Act of 1977 (Pub. L. 95-28).

(©) (@) Notwithstanding §314.11(a) and (b), in no event, ether before or after the release of
EDA'’sinterest, may project property be used:

(0] In violation of the nondiscrimination requirements of the project award, or
(i) For religious purposes prohibited by the holding of the U.S. Supreme Court in
Tilton v. Richardson, 403 U.S. 672 (1971).

2 Such use voids the release, and is an unauthorized use of the property, as provided in
§314.4.
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PART 315 CERTIFICATION ANDADJUSTMENT ASSISTANCEFORFIRMS

Subpart A ~ General Provisions

315.1 Purpose and Scope

315.2 Definitions

315.3 Confidentid Business Information
315.4 Eligible Applicants

315.5 Selection Process

315.6 Evauation Criteria

315.7 Award Requirements

Subpart B ~ Trade Adjustment Assistance Centers

315.8 Purpose and Scope

Subpart C ~ Certification of Firms

315.9 Cetification Requirements
315.10 Processing Petitions for Certification

315.11 Hearings, Appeds and Find Determinations
315.12 Termination of Certification and Procedure
315.13 Loss of Certification Benefits

Subpart D ~ Assistanceto Industries
315.14 Assgtance to Firmsin Import-impacted Industries

AUTHORITY: 42 U.S.C. 3211; 19 U.S.C. 2391, et seq.; 42 U.S.C. 5141) ; E.O. 12372; Department of
Commerce Organization Order 10-4.

Subpart A ~ General Provisions
§315.1  Purposeand Scope

The regulations in this part implement certain changes to responsibilities of the Secretary of
Commerce under Chapter 3 of Titlel of the Trade Act of 1974, as amended (19 U.S.C. 2341 et. seq).)
(Trade Act), concerning adjustment assistance for firms. The statutory authority and responsbilities of
the Secretary of Commerce reating to adjustment assistance are delegated to EDA. EDA hastheduties
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of cartifying firms as digible to apply for adjustment assistance, providing technica adjustment assstance
to digible recipients, and providing assistance to organi zations representing trade injured industries.

8315.2 Definitions

Asused in this part 315 of this chapter:

Term

Adjustment assistance

Adjustment proposal

Certified firm

Confidential business information

Decreased absolutely

Directly competitive

Firm

A group of workers threatened with total or
partial separation

Like articles

Economic Devel opment Administration Regulations

Definition

is technica assistance provided to firms or industries under Chapter 3 of
Title Il of the Trade Act.

means a certified firm’'s plan for improving its economic situation.

means a firm which has been determined by EDA to be digible to apply for
adjustment assistance.

means information submitted to EDA or TAACSs by firms that concerns or
relates to trade secrets for commercial or financial purposes which is
exempt from public disclosure under 5 U.S.C. 552(b)(4), 5 U.S.C. 552 b(c)(4)
and 15 CFR part 4.

means afirm’s sales or production has declined:
(1) Irrespective of industry or market fluctuations; and
(2) Reative only to the previous performance of the firm.

means

(1) Articles which are substantially equivalent for commercial purposes,
i.e, are adapted to the same function or use and are essentially
interchangeable; and

(2) OQil or natural gas (exploration, drilling or otherwise produced).

means an individual proprietorship, partnership, joint venture, association,
corporation (including a development corporation), business trust,
cooperative, trustee in bankruptcy or receiver under court decree and
including fishing, agricultural entities and those which explore, drill or
otherwise produce oil or natural gas. When a firm owns or controls other
firms as described below, for purposes of receiving benefits under this
part, the firm and such other firms may be considered a single firm when
they produce like or directly competitive articles or are exerting essential
economic control over one or more production facilities. Such other firms
include:

(1) Predecessor;

2 Successor;

3) Affiliate; or

(4)  Subsidiary.

means there is reasonable evidence that such total or partial separation is
imminent.

means aticles which ae substantialy identical in their intrinsic
characteristics.
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Partial separation means either:

(1) A reduction in an employee’s work hours to 80 percent or less of
the employee's average weekly hours during the year of such
reductions as compared to the preceding year; or

(2) A reduction in the employee’'s weekly wage to 80 percent or less
of higher average weekly weage during the year of such
reduction as compared to the preceding year.

Person means an individual, organization or group.
Therecord means
(1) A petition for certification of eligibility to qualify for adjustment
assistance;

(2)  Any supporting information submitted by the petitioner;

(3) Report of the EDA investigation in regard to the petition; and

(4) Any information developed during the investigation or in
connection with any public hearing held on the petition.

Recipient means a firm, Trade Adjustment Assistance Center or other party receiving
adjustment assistance or through which adjustment assistance is provided
under the Trade Act.

A significant number or proportion of workers means 5 percent of the firm's work force or 50 workers, whichever is less.
An individua farmer is considered a significant number or proportion of
workers.

Substantial interest means a direct, mateial, economic interest in the certification or
noncertification of the petitioner.

Technical Assistance means assistance provided to firms or industries under Chapter 3 of Title
Il of the Trade Act.

A totally separated worker means an employee who has been laid off or whose employment has been
terminated by his/her employer for lack of work.

8315.3  Confidential Business | nformation
EDA will follow the procedures set forth in 15 CFR § 4.7, and submitters should so designate
any information they believe confidentia.
§315.4  Eligible Applicants
@ Trade Adjustment Assistance Centers (TAACS) are digible applicants. A TAAC can be:
(@D} A universty dfiliate
2 State or locad government affiliate;

3 Non-profit organization.

(b)  Fms
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(© Organizations assging or representing indudtries in which a substantid number of firms or
workers have been certified as eigible to apply for adjustment ass stance under sections 223 or
251 of the Trade Act including the following:

D
2
3
(4)
Q)
(6)
(7)
(8)

Exiging agencies,

Private individuds;

Frms,

Universties,

Ingtitutions,

Asociations;

Unions, or

Other non-profit industry organizations.

8315.5 Selection Process

@ TAACs are selected in accordance with the following:

@D

)

Currently funded TAACs are invited by EDA to submit either new or amended
gpplications, provided they have performed ina satisfactory manner and complied with
previous and/or current conditions in ther cooperative agreements with EDA and
contingent upon availability of funds. Such TAACsshdl submit an application on aform
approved by OMB, aswell as a proposed budget, narrative scope of work, and such
other information as requested by EDA. Acceptance of an application or amended
application for a cooperative agreement does not assure funding by EDA; and

New TAACswill beinvited to submit proposals, and if they are acceptable, EDA will
invitean applicationonaformapproved by OMB. An gpplicationwill be accompanied
by a narrative scope of work, proposed budget and such other informationas requested
by EDA. Acceptance of an application does not assure funding by EDA.

(b) Firms are sdlected in accordance with the following:

D

)

©)

(4)

Firms may apply for certification generdly through a TAAC by filling out a petition for
catification. The TAAC will providetechnica assstanceto firmswishing tofill out such
petitions,

Once firms are certified in accordance with the procedures described in; §315.9 and
§315.10, an adjustment proposal is usudly prepared with technical assistance from a
party independent of the firm, usualy the TAAC, and submitted to EDA,;

Certified firms which have submitted acceptable adjustment proposas within the time
limitsdescribed in8315.13 bel ow, may begin implementationof suchproposal, generdly
through the TAAC and often with Technical Assstance from the TAAC, by submitting
a request to the TAAC to provide assistance in implementing an accepted adjustment
proposd; and

EDA determines whether or not to provide assstance for adjustment proposals based
upon §315.6(c)(2).
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§315.6

(©

Organizations representing trade injured industries must meet with an EDA representative to
discuss the industry problems, opportunities and assistance needs, and if invited by EDA may
then submit an application as approved by OMB, as wdl as a scope of work and proposed

budget.

Evaluation Criteria

@

(b)

(©

Currently funded TAACs are generdly evauated based on the following:

@

2
©)

How well they have performed under cooperative agreementswithEDA and if they are
in compliance with the terms and conditions of such cooperative agreements,

Proposed scope of work, budget and application or amended application; and

The availability of funds.

New TAACs are generdly evaduated on the following:

D
2
3
(4)

Demongirates competence in administering business assistance programs,
Background and experience of staff;

Proposed scope of work, budget and application; and

The avalability of funding.

Firms are generdly evauated based on the following:

@
)

For cetification, firms petitions are selected gtrictly on the basis of conformance with
requirements set forth in §315.9 below;
An adjustment proposd is evauated on the basis of the following:

() The proposal mugt be submitted to EDA within 2 years after the date of the
certification of the firm; and

(i) The adjustment proposa must include a description of any technica assistance
requested to implement such proposal including financid and other supporting
documentation as EDA determinesis necessary, based upon ether:

(A)  Anandyss of the firm's problems, strengths and weaknesses and an
assessment of its prospects for recovery; or

(B) If EDA so determines, an acceptable adjustment proposa can be
prepared on the basis of other available information.

(i)  The adjustment proposal must be evaluated to determine that it:

(A)  Is ressonably calculated to contribute materidly to the economic
adjusment of the firm, i.e., that such proposal will be acongtructive aid
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to the firmin establishing a competitive positioninthe same or adifferent
indugtry;

(B)  Gives adequate condderetion to the interests of a sufficient number of
separated workers of the firm, by providing for example that the firm

will:

@ Give arehiring preference to such workers;

@ Make efforts to find new work for anumber of such workers;
and

()] Assg such workers in obtaining benefits under available
programs.

(C)  Demongratesthat the firmwill makedl reasonable effortsto useitsown
resources for economic development, though under certain
circumstances, resourcesof related firms or mgjor stockholderswill also
be considered.

(d) Organizations representing trade injured industries must demondgtrate that the industry is injured
by increased imports and that the activities to be funded will yield some short-termactions that
the indudry itsdf (and individua firms) canand will take toward the restoration of the industry’s
international competitiveness.

2 The emphass is on practical results that can be implemented in the near term, and
long-term research and development activities are given low priority.

2 Itisalso expected that the indusiry will continue activitiesonitsown without the need for
continued Federd assistance.

8315.7  Award Requirements
@ Award periods are asfollows:

2 TAACs are generdly funded for 12 months;
2 Firms are generdly provided assistance over a 2-year period; and
3 Organizations representing trade injured industries are generdly funded for 12 months.

(b) Matching requirements are as follows:

2 Thereare no matching requirements for certificationass stance provided by the TAACs
to firms or for administrative expenses for the TAACS,

2 All adjustment proposal's and implementation assi stance mugt include not |ess than 25%
nonfederal match, provided to the extent practicable, by firms being asssted; and

3 Contributions of at least 50% of the total project cash cost, in addition to appropriate
in kind contributions, are expected from organizations representing trade injured
indugtries.
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Subpart B ~ Trade Adjustment Assistance Centers.

§315.8

Purpose and Scope

@

(b)

(©

Trade Adjustment Assistance Centers (TAACS) are available to assigt firmsindl fifty states, the
Didrict of Columbia and the Commonwedlth of Puerto Rico in obtaining adjustment assistance.
TAAC:s provide technica assistance in accordance with this subpart either through their own
daffs or by arrangements with outside consultants.  Information concerning TAACs serving
particular areas can be obtained fromEDA. Seetheannua FY NOFA for the appropriate point
of contact and address.

Prior to submitting arequest for technical assstance to EDA, afirm should determine the extent
to which the required technical assistance can be provided through aTAAC. EDA will provide
technica assistance through TAACs whenever EDA determines that such assistance can be
provided mogt effectively inthis manner. Requestsfor technica assstancewill normally be made
through TAACs.

TAACs generdly provide technicd assstance to afirm by providing the following:

2 Assgance to afirm in preparing its petition for certification;

2 Assgtance to a certified firmindiagnosing its strengths and weaknesses and developing
an adjustment proposd for the firm; and

3 Assigtance to a certified firm in the implementation of the adjustment proposal for the
firm.

Subpart C ~ Certification of Firms

§315.9

Certification Requirements

A firmwill be certified digible to gpply for adjusment assistance based upon the petition for

certification if EDA determines, under section 251(c) of the Trade Act, that:

@

(b)

(©

A ggnificant number or proportion of workers in such firm have become totaly or partially
separated, or are threatened to become totaly or partialy separated;

Either sdles or production, or both of the firmhave decreased absolutely; or salesor production,
or both of any article that accounted for not lessthan 25 percent of the total production or sales
of the firm during the 12-month period preceding the most recent 12-month period for which
data are available have decreased absolutely; and

Increases of imports (absolute or reative to domestic production) of articles like or directly
competitive with articles produced by such firm contributed importantly to such total or partial
separationor threat thereof, and to suchdedine insalesor production; provided that importswill
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not be considered to have contributed importantly if other factorswere so dominant, acting Sngly
or in combination, that the worker separationor threat thereof, or decline in sales or production
would have been essentidly the same irrepective of the influence of imports.

8315.10 Processing Petitionsfor Certification

@

(b)

(©

(d)
(€

®

()

FHrms are encouraged to conault with a TAAC or EDA for guidance and assistance in the
preparation of their petitions for certification.

A firmseeking certificationshal complete a petition (OMB Control Number 0610-0091) inthe
form prescribed by EDA with the following information about such firm:

(@D} I dentification and description of the firm, including legd form of organization, economic
hisory, mgor ownership interests, officers, directors, management, parent company,
subsdiaries or afiliates, and production and sdes facilities,

2 Description of goods and services produced and sold;

3 Description of imported articles like or directly competitive with those produced;

4 Data on its sdes, production and employment for the two most recent years;

(5) Copies of its audited financid statements, or if not avalable, unaudited financid
satements and Federa income tax returns for the two most recent years,

(6) Copies of unemployment insurance reports for the two most recent years,

(7) Information concerning its mgjor customers and their purchases; and

(8 Such other information as EDA may consder materid.

EDA dhdl determine whether the petition has been properly prepared and can be accepted.
Immediately thereafter, EDA shdl natify the petitioner that the petition has been accepted or
advisethe petitioner that the petition has not beenaccepted, but may be resubmitted at any time
without prejudice when the specified deficiencies have been corrected and the resubmission will
be treated as a new petition.

A notice of acceptance of a petition shall be published in the FEDERAL REGISTER.

Aninvestigaionshdl beinitiated by EDA to determine whether the petitioner meetsrequirements
set forth in section 251(c) of the Trade Act and 8315.9 above. The investigation can be
terminated at any time for failure to meet suchrequirements. A report of thisinvestigation shall
become part of the record upon which a determination of the petitioner’ s digibility to gpply for
adjustment assistance shdl be made.

A petitioner may withdraw a petition for certification if arequest for withdrawal is received by
EDA before a certificationdeterminationor denid ismade. Such firm may submit anew petition
at any time thereafter in accordance with the requirements of this section and §315.9.

Falowing acceptance, EDA shdl decide what action to take on petitions for cetification as
follows
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(@D} M ake a determination based onthe record as soon as possible after dl materid hasbeen
submitted. In no event may the period exceed 60 days from the date on which the
petition was accepted; and

2 Either certify the petitioner digible to apply for adjustment assistanceor deny the petition,
and in ether event EDA shdl promptly give notice of the action in writing to the
petitioner. A notice to the petitioner or any parties requesting notice as specified in
§315.10(d) of adenid of a petition shal specify the reasons upon which the denid is
based. If apetition is denied, the petitioner shal not be entitled to resubmit its petition
within one year from the date of the denid. At the time of the denid of a petition EDA
may waive the 1-year limitation for good cause.

8315.11 Hearings, Appealsand Final Deter minations

@

(b)

(©

Any petitioner may appeal to EDA from a denid of certification provided that the appeal is
received by EDA inwriting by persond ddlivery or by registered mail within 60 days from the
date of notice of deniad under §315.10(g). The apped shdl state the grounds on which the
gpped is based, including aconcise statement of the supporting facts and law. The decision of
EDA on the gpped shdl be the find determinationwithinthe Department of Commerce. In the
absence of an appea by the petitioner under this paragraph, such find determination shdl be
determined under §315.10(g).

A fim, its representative or any other interested domedtic party aggrieved by a find
determination under paragraph (a) of this section may, within 60 days after notice of such
determination, begin a avil action in the United States Court of Internationd Trade for review
of such determination in accordance with section 284 of the Trade Act (19 U.S.C. 2395).

EDA will hold a public hearing onan accepted petition not later than 10 days after the date the
publicationof the Notice of Acceptancein the FEDERAL REGISTER if requested by either the
petitioner or any other person found by EDA to have a substantia interest in the proceedings,
under procedures, asfollows:

(@D} The petitioner and other interested persons shal have an opportunity to be present, to
produce evidence, and to be heard;

2 A request for public hearing must be ddlivered by hand or by registered mail to EDA.
A request by a person other than the petitioner shal contain:

(0] The name, address, and telephone number of the personrequesting the hearing;
ad

(i) A complete satement of the relationship of the person requesting the hearing to
the petitioner and the subject matter of the petition, and astatement of the nature
of itsinterest in the proceedings.
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©)

(4)
Q)
(6)

()

(8)

©)

(10)

If EDA determines that the requesting party does not have a substantia interest in the
proceedings, awritten notice of denia shall be sent to the requesting party. The notice
shdl specify the reasonsfor the denid;

EDA shdl publishanotice of apublic hearing in the FEDERAL REGISTER, containing
the subject matter, name of petitioner, and date, time and place of hearing;

EDA dhdl gppoint the presiding officer of the hearing who shdl determine al procedura
questions,

Procedures for requests to appear are as follows:

()] Within 5 days after publication of the Notice of Public Hearinginthe FEDERAL
REGISTER, each party wishing to be heard must file arequest to appear with
EDA. Such request may befiled by:

(A)  The party requesting such hearing;

(B)  Any other party with subgtantia interest; or

(C)  Any other party demongtrating to the satisfactionof the presiding officer
that it should be alowed to be heard.

(i) The party filing the request sl submit the names of the witnesses and a
summary of the evidence it wishes to present; and

(i) Such requests to appear may be approved as deemed appropriate by the
presiding officer.

Witnesses will tedtify in the order and for the time designated by the presiding officer,
except that the petitioner shdl have the opportunity to make its presentation first. After
testifying, awitness may be questioned by the presiding officer or higher designee. The
presiding officer may dlow any person who has been granted permission to appear to
guestion the witnesses for the purpose of asssting himv/her in obtaining relevant and
materid facts on the subject matter of the hearing;

The presiding officer may exclude evidence which she deems improper or irrdlevant.
Formd rulesof evidence shdl not be applicable. Documentary materid must beof asize
consstent with ease of handling, trangportation, and filing. Large exhibits may be used
during the hearing, but copies of such exhibits must be provided in reduced size for
submisson asevidence. Two copies of al documentary evidence must be furnished to
the presding officer during the hearing;

Briefs may be presented to the presiding officer by parties who have entered an
appearance. Three copies of such briefs shdl be filed with the presiding officer within
10 days of the completion of the hearing; and

Procedures for transcripts are as follows:

(0] All hearings will be transcribed. Personsinterested in transcripts of the hearings
may ingpect them at the U.S. Department of Commerce in Washington, D.C.,
or purchase copies as provided in 15 CFR part 4, Public Information; and

(i) Confidentid business informetion as determined by EDA shdl not be a part of
the transcripts. Any confidentia bus nessinformationmay be submitted directly
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to the presiding officer prior to the hearing. Such information shdl be labeled
Confidentid BusinessInformation. For the purpose of the public record, abrief
description of the nature of the information shal be submitted to the presiding
officer during the hearing.

8315.12 Termination of Certification and Procedure

@

(b)

Whenever EDA determinesthat a certified firm no longer requires adjustment assistance or for
other good cause, EDA will terminate the certification and promptly publish notice of such
terminationinthe FEDERAL REGISTER. Thetermination will take effect on the date specified
in the Notice.

EDA dhdl immediately notify the petitioner and shal sate the reasons for such termination.

8315.13 Lossof Certification Benefits

A firm may fail to obtain benefits of certification, regardiess of whether its certification is

terminated for any of the following reasons:

@

(b)

(©

(d)

Fallure to submit an acceptable adjustment proposal within 2 years after date of certification.
While approva of anadjustment proposal may occur after the expirationof such 2-year period,
an acceptable adjustment proposal must be submitted before such expiration;

Fallure to submit documentation necessary to start implementation or modify its request for
adjustment assi stance conggtent with its adjustment proposal within 6 months after approva of
the adjusment proposal and 2 years have dapsed since the date of certification. If the firm
anticipates that a longer period will be required to submit documentation, such longer period
should be indicated in its adjustment proposal. If the firm becomes unable to submit its
documentation within the allowed time, it should natify EDA in writing of the reasons for the
delay and submit anew schedule. EDA has the discretion to accept or refuse a new schedule

If the firm’s request for adjustment ass stance has been denied, the time period alowed for the
submission of any documentation in support of such request has expired, and 2 years have
elgpsed since the date of certification; or

Failureto diligently pursue an approved adjusment proposal, and 2 years have elapsed sncethe
date of certificetion.
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Subpart D ~ Assistanceto Industries.
8315.14 Assstanceto Firmsin Import-lmpacted Industries

@ Whenever the | nternationa Trade Commission makes anafirmativefindingunder section202(B)
of the Trade Act that increased importsare a substantial cause of serious injury or thregt thereof
with respect to an industry, EDA shdl provide to the firms in such indudry, assistance in the
preparation and processing of petitions and gpplications for benefits under programs whichmay
facilitate the orderly adjustment to import competition of such firms.

(b) EDA may provide technica ass stance, onsuchtermsand conditions as EDA deems appropriate
for the establishment of industry wide programs for new product development, new process
devel opment, export development or other uses consistent with the purposes of this part.

(©) Expenditures for technicd assistance under this sectionmay be up to $10,000,000 annudly per
industry and shall be made under such terms and conditions as EDA deems appropriate.
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PART 316 GENERAL REQUIREMENTSFOR FINANCIAL ASSISTANCE

Section 316.1 Environment
316.2 Excess Capacity
316.3 Non-relocation
316.4 Procedures in Disaster Areas
316.5 Project Servicing for Loans and Loan Guarantees
316.6 Public Informetion
316.7 Reocation Assstance and Land Acquisition Policies
316.8 Additiona Requirements; Federa Policies and Procedures
316.9 Amendments and Changes
316.10 Preapproval Award Costs
316.11 Intergovernmental Review of Projects
316.12 Fees for Paying Attorneys and Consultants
316.13 Economic Deve opment Information Clearinghouse
316.14 Project Adminigtration, Operation, and Maintenance
316.15 Maintenance of Standards
316.16 Records and Audits
316.17 Acceptance of Certifications by Applicants
316.18 Reports by Recipients
316.19 Project Adminigtration by Digtricts

AUTHORITY: 42 U.S.C. 3211; 19 U.S.C. 2391, et seq.; Department of Commerce Organization Order
10-4.

8316.1 Environment

@ The purpose of this section isto ensure proper environmenta review of EDA’s actions under
PWEDA and the Trade Act and to comply with the Federa environmentd Statutes and
regulaionsin making a determination that balances economic development and environmenta
enhancement and mitigates adverse environmenta impacts to the extent possible.

(b) Environmenta assessments of EDA actions will be conducted in accordance with the statutes,
regulations, and Executive Orderslisted below. Thislist will be supplemented and modified, as
gpplicable, in EDA’sannua FY NOFA.

Q) Requirements under the Nationa Environmenta Policy Act of 1969 (NEPA), Pub. L.

91-190, as amended, 42 U.S.C. 4321 et seq. as implemented under 40 CFR parts
1500 et 2. including the following:
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2
©)

(4)
(5)
(6)
(8)
©)
(10)
(11)
(12)
(13)
(14)
(15)

(16)

(17)

(0] The implementing regulations of NEPA require EDA to provide public notice of
the avaldbility of project specfic enviroomenta documents such as
environmental impact statements, environmenta assessments, findings of no
sgnificant impact, records of decisonetc., to the affected public as specified in
40 CFR 1506.6(b); and

(i) Depending onthe proj ect location, environmenta informationconcerning specific
projects can be obtained from the Environmenta Officer in the appropriate
Washington, D.C. or regiond office listed in the NOFA;

Clean Air Act, Pub. L. 88-206 as amended, 42 U.S.C. 7401 €. seq.;

Clean Water Act (Federal Water Pollution Control Act), c. 758, 62 Stat. 1152 as
amended, 33 U.S.C. 1251 et. seq.;

Comprehensive Environmenta Response, Compensation, and Liability Act of 1980
(CERCLA), Pub. L. 96-510, asamended, 42 U.S.C. 9601 et. seq. and the Superfund
Amendments and Reauthorization Act of 1986 (SARA), Pub. L. 99-499, as amended,;
Floodplain Management Executive Order 11988 (May 24, 1977);

Protection of Wetlands Executive Order 11990 (May 24, 1977);

Resource Conservation and Recovery Act of 1976, Pub.L. 94-580 as amended, 42
U.S.C. 6901 et seq.;

Higtorical and Archeological Data Preservation Act, Pub. L. 86-523, as amended, 16
U.S.C. §469a-1 et. seq;

Nationa Higtoric Preservation Act of 1966, Pub. L. 89-665, as amended, 16 U.S.C.
§ 470 et. seq;

Endangered Species Act of 1973, Pub. L. 93-205, asamended, 16 U.S.C. § 1531 €t.
Seq.;

Coastal Zone Management Act of 1972, Pub. L. 92-583, asamended, 16 U.S.C. §
1451 et. seq.;

Flood Disaster ProtectionAct of 1973, Pub. L. 93-234, asamended, 42 U.S.C. § 4002
et. seq.;

Safe Drinking Water Act of 1974, Pub. L. 92-523, asamended, 42 U.S.C. § 300f-j26;
Wild and Scenic Rivers Act, Pub. L. 90-542, as amended, 16 U.S.C. § 1271 et. seq.;
Environmenta Jugtice in Minority Populations and Low-Income Populations Executive
Order 12898 (February 11, 1994);

Farmland Protection Policy Act, Pub. L. 97-98, asamended, 7 U.S.C. § 4201 et. seq;
and

Other Federal Environmental Statutes and Executive Orders as gpplicable.
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8316.2  Excess Capacity

@ Definitions. For purposes of this section only the following definitions apply:

Tem

Beneficiary

Capacity

Commercial product or service

Demand

Efficient capacity

Existing competitive enterprise

Firm
Market Area
Product or service

Section 208

(b) Under section 208:

Definition

means a firm or group of firms, a public or private enterprise or organization
that provides a commercial product or service and that directly benefits from
an EDA-assisted project.

means the maximum amount of a product or service that can be supplied to
the market area over a sustained period by existing enterprises through the
use of present facilities and customary work schedules for the industry.

means a product or service sold on the open market, in competition with
another provider’s product or service of the same kind.

means the actual quantity of a commercia product or service that users are
willing to purchase in the market area served by the intended beneficiary of
the EDA assisted project.

means that part of capacity derived from the use of contemporary structures,
machinery and equipment, designs, and technologies.

means an established operation which either produces or deliversthe same
kind of commercia product or service to al or a substantial part of the market
area served by the intended beneficiary of the EDA assisted project.

means any enterprise which produces or sdls a commercid product or
service.

means the geographic area within which commercial products or services
compete for purchase by customers.

means a good, material, or commodity, or the availability of aserviceor
facility.

means Section 208 of PWEDA
(1) A section 208 study is a detailed economic analysis/evaluation of
competitive impact.
(2) A section 208 report is a summary of supply/demand factors.
(3) A section 208 exemption may apply to a project having one or more
of the characteristics listed in paragraph (€) of this section.

D No financid assstance under PWEDA shdl be extended to any project when the result
would be to increase the production of products or services when thereis not sufficent
demand for such products or services, to employ the efficient capacity of existing
competitive commercid or industria enterprises; and

)] When EDA consders extending assistance for aproject that benefits afirm or industry
that providesacommercia product or service, thebeneficiary is subject to a208 report,
study, or exemption, resulting in afinding that the project will or will not violate section
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208. A section 208 study or report is required, except as provided inparagraph (e) of
this section.

(© The following procedures shdl be followed to the extent necessary to provide EDA with
sufficient information to prepare a 208 study or report:

@D

)

The beneficiary shdl submit, as early as possible, the following information with regard
to each commercia product or service affected by the project:

()] A detailed description of the commercia product or service,

(i) Current and projected amount and value of annual sales or receipts,

(i) Market area; and

(iv)  Name of other suppliersand amount of commercid product or service presently
available in the market area.

If the beneficiary has conducted or commissioned a rdevant market sudy, it shdl be
made available to EDA as early as possible, for possble use by EDA in the 208 study
or report.

(d) A section 208 report will forman acceptable basis on which to make a section 208 compliance
finding whenthe beneficiary’ sprojected new or additiona annua output is lessthanone percent
of the last recorded annual output inthe market area, or whenit is otherwise gpparent that 2208
Study is not required to determine that the project will not violate section 208.

(e UnlessEDA determinesthat circumstances require a section 208 study or report, EDA will make
a finding of compliance with section 208 without doing a section 208 report or study for those
projects with known beneficiaries, and which have one or more of the following characteristics

D
)
©)
(4)

Q)

(6)

The project is primarily for the use and benefit of the community as a whole without
sgnificantly expanding the output of commercid products or services,

The project is primarily to be used for non-production or non-distribution purposes,
The project will replace or restore capacity recently destroyed by flood, fire, wind, or
other natural disaster, without contributing to Sgnificant expansion of the previoudy
exigting supply of the same kinds of commercia products or services,

The project will assure the retention of physical capacity and/or employment without
sgnificantly expanding the existing supply of the same kindsof commercia products or
Savices,

The project will assurethe reopening of facilities closed within two years of the date of
reopening, if the fadility will provide the same kinds of productsor servicesas previoudy
provided, without a Sgnificant increase in output;

The project will replace, rebuild or modernize, within the same commuting area, fadlities
which within the previous two years have been, or are to be, displaced by officid
governmentd action, without a change in the kind or Sgnificant increaseinoutput of the
commercia product or service previoudy provided;
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(1)

(8)

©)

The project assures completion of aproject previoudy asssted by EDA, where further
funding is required because of revised project cost estimates, rather than for additiona
productive capacity;

The project iswhally or primarily for planning, technica ass stance, research, evauation,
other studies, or for the training of workers, and not for the direct benefit of afirm or an
industry that produces a commercia product or service; or

No firm benefitted by the project will use 50 percent or more of any EDA-financed
sarvice or fadllity.

8316.3 Non-relocation

@ Generd requirements for nonrelocation for funding under PWEDA are asfollows:

@D

e

©)
(4)

EDA financid assistance will not be used to assist employerswho transfer jobsfromone
commuting area to another. A commuting area ("ared") is that area defined by the
distance people travel to work in the locality of the project receiving EDA financid
assistance;

Every goplicant for EDA financid assstance has an affirmative duty to inform EDA of
any employer who will benefit from such assstance who will transfer jobs (not persons)
in connection with the EDA grant;

EDA will determine compliance withthis requirement prior to grant award based upon
information provided by the applicant during the project selection process; and

Each gpplicant and identified primarybeneficiary of EDA assistance, whichfor purposes
of this section means an entity providing economic judtification for the project, must
submit its certificationof compliance with this section, and other gpplicable information
as determined by EDA.

(b) The nonrelocation requirements stated in paragraph (@) of this section shdl not apply to

businesses which:

(@D} Relocated to the area prior to the date of the gpplicant’ s request for EDA assistance;

2 Have moved or will move into the area primarily for reasons which have no connection
to the EDA assstance;

3 Will expand employment in the area where the project is to be located substantialy
beyond employment in the areain which the business had originaly been located;

4 Are relocating from technologically obsolete facilities to be competitive;

(5) Are expanding into the new area by adding a branch, dfiliate, or subsidiary while
maintaining employment levelsin the old area or arees; or

(6) Are determined by EDA to be exempt.
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§316.4

§316.5

§316.6

Proceduresin Disaster Areas

Whennon-statutory EDA adminigrative or procedural conditions for financid ass tanceawards
cannot be met by applicantsunder PWEDA as the result of adisaster, EDA may waive such conditions.

Project Servicing for Loans and L oan Guarantees

@

(b)

(©

EDA will provide project servicing to borrowers and lenders who received EDA |oans and/or
guaranteed loans under any programs administered by EDA. This indudes but is not limited to loans
under PWEDA prior to the effective date of Public Law 105-393, the Trade Act and the Community
Emergency Drought Relief Act of 1977.

EDA will continue to monitor suchloans and guaranteesinaccordancewiththe loanor guarantee
program.

Borrowers/lenders shdl submit to EDA any requests for modifications of their agreements with
EDA. EDA ghdl, in accordance with applicable laws and policies, including the Federd Credit
Reform Act of 1990 (2 U.S.C. 661c(€)), consider and respond to such modification requests.

In the event that EDA determinesit necessary or desirable to take actions to protect or further
the interests of EDA in connection with loans or guaranteesmade or evidences of indebtedness
purchased, EDA may:

@

)

©)

Assgn or Sl at public or private sde, or otherwise dispose of for cash or credit, inits
discretionand upon suchterms and conditions as it shall determineto be reasonable, any
evidence of debt, contract, claim, persona or red property, or security assigned to or
held by it in connection with financid assstance extended,

Collect or compromise dl obligations assigned to or held by it in connection with EDA
financid assstance projects until such time as such obligations may be referred to the
Attorney Generd for suit or collection; and

Take any and dl other actions determined by it to be necessary or desirable in
purchasing, servicing, compromising, modifying, liquidating, or otherwiseadminigretively
dedling with or redlizing on loans or guaranties made or evidences of indebtedness
purchased.

Public Information

The rulesand procedures regarding public access to the records of the Economic Devel opment

Adminigration are found at 15 CFR part 4.
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§316.7

§316.8

§316.9

§316.10

§316.11

Relocation Assistance and Land Acquisition Policies

Recipients of EDA financia assstance under PWEDA and the Trade Act (States and political
subdivisons of States and non-profitsas applicable) are subject to requirements set forthat 15 CFR part
11.

Additional Requirements; Federal Policiesand Procedures

Recipients, as defined under 8314.2 of this chapter, are subject to dl Federal laws and to
Federal, Department of Commerce, and EDA palicies, regulations, and proceduresapplicableto Federal
financid assstance awards, including 15 CFR part 24, Uniform Adminigtrative Requirementsfor Grants
and Cooperative Agreements to State and Loca Governments, or 15 CFR part 14, Uniform
Adminigrative Requirements for Grants and Agreements With Inditutions of Higher Education, Other
Non-Profit and Commerciad Organizations, whichever is applicable.

Amendmentsand Changes

@ Requests by recipients for amendments to a grant shal be submitted in writing to EDA for
gpprovd, and shal contain suchinformationand documentationnecessary to judtify the request.

(b) Any changes made without approval by EDA are madeat grantee’ s own risk of suspension or
termination of the project.

(© Changes of project scope after the time the project grant funds could be obligated will not be
approved by EDA. In most cases, project grant funds cannot be obligated after September 30
of thefiscd year the grant is awarded.

Preapproval Award Costs

Project activitiescarried out before approval of an applicationby EDA are carried out at the sole
risk of the applicant. Suchactivity could result inregjectionof such project application, the disallowance
of costs, or other adverse consequences as a result of non-compliance with Federal requirements,
induding, but not limited to, avil rightsrequirements, Federal labor standards, or Federal environmentd,
historic preservation or related requirements.

I nter gover nmental Review of Projects
@ Whenthe gpplicant isnot a State, Indiantribe or other generd-purpose governmentd authority,

the applicant mugt afford the appropriate generd purpose loca governmenta authority of the
area a minimum of 15 days in which to review and comment on the proposed project under
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§316.12

§316.13

§316.14

(b)

EDA'’ s public works and economic adjustment programs. Under those programs, applicants
shdl furnish the fallowing with their application: if no comments were received, a satement of
the efforts made to obtain such comments; or if comments were received, a copy of the
comments and a statement of any actions taken to address such comments.

Applicantsas appropriate, must dso give State and |ocal governments areasonable opportunity
to review and comment onthe proposed project if the State hasa Sngle Point of Contact review
process, induding comments from areawide planning organizations in metropolitan areas as
provided for in 15 CFR part 13.

Feesfor Paying Attorneys and Consultants

Grant funds must not be used directly or indirectly to pay for attorney’s or consultant’ s feesin

connection with obtaining grants and contracts for projects funded under PWEDA.

Economic Development Information Clearinghouse

EDA will provide assstance and information as follows:

@

(b)

(©

Maintain a centra information dearinghouse on matters relating to economic development,
economic adjustment, disaster recovery, defenseconversion, and trade adjustment programsand
activities of the Federa and State governments, including politica subdivisons of Sates,

Assg potential and actual applicantsfor economic development, economic adjustment, disaster
recovery, defense conversion, and trade adjustment assistance under Federal, State, and local
laws in locating and applying for the assstance; and

Assg areas described in 8301(b) and other areas by providing to interested persons,
communities, industries, and businesses in the areas any technica information, market research,
or other forms of assistance, information, or advice that would be ussful in dleviating or
preventing conditions of excessive unemployment or underemployment in the aress.

Project Administration, Operation, and Maintenance

EDA shall approve Federa assistance under PWEDA only if satisfied that the project for which

Federd assstanceis granted will be properly and efficiently administered, operated, and maintained.
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8316.15 Maintenance of Standards

§316.16

§316.17

§316.18

In accordance with sec. 602 of PWEDA dl laborers and mechanics employed by contractors

or subcontractors on public projects asssted by EDA under PWEDA shal be paid in accordance with
the Davis-Bacon Act, as amended (40 U.S.C. 276a - 276a-5).

Records and Audits

@

(b)

Each recipient of Federa assistance under PWEDA shdl keep such records as the Secretary
shdl require, including records that fully disclose-

(@D} The amount and the disposition by the recipient of the proceeds of the assstance;

2 Thetota cost of the project in connection with which the assstance is given or used;

3 The amount and nature of the portion of the cost of the project provided by other
sources, and

4 Such other records as will facilitate an effective audit.

Access to books for examination and audit - The Secretary, the Inspector Generd of the
Department, and the Comptroller General of the United States, or any duly authorized
representative, shdl have access for the purpose of audit and examination to any books,
documents, papers, and records of the recipient that relate to assistance received under
PWEDA.

Acceptance of Certifications by Applicants

EDA will accept anagpplicant’ scertifications, accompanied by evidence satisfactory to EDA, that

the applicant meets the requirements of PWEDA. Each applicant must include in such evidence
satisfactory informationthat any non-Federal funds (or digible Federal funds) requiredto matchthe EDA
share of project costs are committed to the project and will be available as needed.

Reports by Recipients

@

(b)

In generd, each recipient of assstance under PWEDA must submit reports to EDA a such
intervas and in such manner asEDA shdl require, except that no report shdl be required to be
submitted more than 10 years after the date of closeout of the assstance award.

Eachreport mugt contain an eva uation of the effectiveness of the economic assstance provided
inmeeting the need that the ass stance was designed to address and in meeting the objectives of
PWEDA.

Economic Devel opment Administration Regulations Page 85



§316.19 Project Administration by District Organization

When an Economic Development Didrict isnot arecipient or co-recipient of an award for a

project involving congtruction, the Digtrict organization may administer the project for such recipient if
the following conditions are met, as determined by EDA:

@

(b)

(©

(d)

The recipient has requested (either in the gpplication or by separate written request) that the
digrict organization for the area in which the project is located perform the project
adminigration;

The recipient certifies and EDA finds that:

2 Adminigration of the project is beyond the capacity of the recipient’s current daff to
perform and would require hiring additiond staff or contracting for such services,

2 No loca organization/business exigts that would be able to administer the project in a
more efficient or cogt-effective manner than the saff of the digtrict, and

3 The gaff of the didtrict would administer the project themselves, without subcontracting
the work out;

EDA approves the request either by approving the gpplication in which the request is made, or
by separate specific written gpprova; and

The dlowable cogts for the adminigtration of the project by the district organization staff will not
exceed the customary and reasonable amount that would be dlowable if the digtrict were the
recipient.
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PART 317 CIVIL RIGHTS.
Section 317.1 Civil rights

AUTHORITY: 42 U.S.C. 3211; 42 U.S.C. 2000d-1; 29 U.S.C. 794; 42U.S.C. 3123; 42 U.S.C. 6709;
20 U.S.C. 1681; 42 U.S.C. 6101, Department of Commerce Organization Order 10-4.

8317.1  Civil Rights

@ Discrimination is prohibited in programs receiving federd financia assstance from EDA in
accordance with the following authorities:

(@) Section 601 of Title VI of the Civil RightsAct of 1964, codified at 42 U.S.C. 2000d et
seq. (proscribing discrimination on the basis of race, color, or nationd origin), and the
Department of Commerce' s implementing regulations found at 15 CFR part 8;

2 42 U.S.C. 3123 (proscribing discrimination on the basis of sex);

3 29 U.S.C. 794, as amended, and the Department of Commerce's implementing
regulations found at 15 CFR part 8b (proscribing discrimination on the basis of
disshilities);

4 42 U.S.C. 6101, as amended, and the Department of Commerce's implementing
regulations found at 15 CFR part 20;

(5) 42 U.S.C. 6709 (proscribing discrimination on the basis of sex under the Loca Public
Works Program; and

(6) Other Federd gatutes, regulations and Executive Orders as applicable.

(b) No recipient or other party shdl intimidate, threaten, coerce, or discriminateagaingt, any person
for the purpose of interfering withany right or privilege secured by section 601 of the Civil Rights
Act of 1964, section 504 of the Rehabilitation Act of 1973, Title IX of the Education
Amendments of 1972, 42 U.S.C. 3123, 42 U.S.C. 6709, and the Age Discrimination Act of
1975, or because the person has made acomplaint, testified, assisted, or participated in any
manner in an investigation, proceeding, or hearing under this part.

(© Definitions:

Term Definition

1. Other Parties means as an elaboration of the definition in 15 CFR part 8, entitieswhich, or
which are intended to, create and/or save 15 or more permanent jobs as a
result of EDA assistance provided that they are also either specifically
named in the application as benefitting from the project, or are or will be
located in an EDA building, port, facility, or industrial, commercia or
business park prior to EDA’s final disbursement of funds awarded for the
project.
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2.

Additiona definitions are provided in EDA’s Civil Rights Guideines and 15 CFR part
8.

(d) All recipientsof EDA financia assistance under PWEDA and the Trade Act, and Other Parties
are required to submit the following to EDA:

@D

2
©)

(4)

©)

Written assurances that they will comply with Department of Commerce and EDA
regulations, and such other requirements as may be applicabl e, prohibiting discrimination;
Employment data in such form and manner as determined by EDA,;

Information on civil rights status and involvement in charges of discrimination in
employment or the provision of services during the 2 years previous to the date of
submission of such data asfollows:

()] Description of the status of any lawsuits, complaintsor the results of compliance
reviews, and
(i) Statement indicating any adminigtrative findings by a Federa or State agency.

Whenever deemed necessary by EDA to determine that applicantsand other partiesare
in compliance with avil rightsregulations, suchapplicants and other parties shal submit
additiond information in the form and manner requested by EDA; and

Inadditionto employment record requirements found in 15 CFR 8.7, completerecords
on dl employees and gpplicants for employment, induding information on race, sex,
nationa origin, age, educationand job-related criteria must be retained by employersand
made ble to the respongible Department officid.

(e To enable EDA to determine that there is no discrimination in the digtribution of benefits in
projects which provide service benefits, EDA may require that applicants submit a project
service map and informationonwhichto determine that services are provided to al segmentsof
the area being assisted. Applicants may be required to submit any other information EDA may
deem necessary for such determination.

® EDA assgted planning organizations must meet the following requirements:

@

e

©)

For the sdlection of representatives, EDA expects planning organizations and CEDS
committeesto take appropriate stepsto ensure, where appropriatetothearea, that there
isadequate representation of minority and low-income popul ations, women, people with
disabilities and Federal and State recognized American Indian tribes and that such
representation is accomplished in a nondiscriminatory manner; and

EDA assi sted planning organizations and CEDS committees shdl takeappropriatesteps
to ensure that no individua will be subject to discrimination in employment because of
their race, color, nationd origin, sex, age or disability.

Prior to gpprova of EDA initid funding, and for district designations, each digtrict and
other planning organizations so supported by EDA is required to report to EDA the
membership of its governing bodies, executive committees, and gaff. This report shal
indude the following items:

Economic Devel opment Administration Regulations Page 88



()] The tota population and minority population of the area served by the
organization;

(i) A lig of organizations inthe area representing the interests of minorities, women,
and people with disahilities;

@)  Aligof the membership of the governing board, executive committeeindicating
race, s2X, nationd origin, age, and those who sdf-identify, as having dissbilities

(iv) A description of actions taken and methods used in its diversty efforts to
promote, as much as possible, the participation of dl segments of the areas
served;

v) Information regarding how they notified and provided organizations, induding
neighborhood associ ations representing the interests of minorities, women, and
people with disdbilities, the opportunity to select members and their own
representatives,

(vi)  Aligof employessonthe g&ff of the organizationby name, postiontitle, slary,
funding source, and hiring dataindicating race, sex, nationd origin, and age; and

(vii) A brief summary of any economic development activities undertakenduring the
previous 12 months that may have impacted the covered persons in the area.
Thisinformationis required withthe initid gpplication and annualy thereafter for
continuation planning funding.

4 Prior to approva of continuation funding for a plaming grant each district and other
planning organization so supported by EDA isrequired to submit areport whichindudes
the items outlined in paragraph (f)(3) of this section, except itemsin paragraphs (f) (3)
(i) and (v), (Athough paragraph (f) (3) (v) may be required when changes to the boards
and committees affecting minorities, women, people withdisabilitieshave occurred), and
asummary indicating the annua progress made in the diversity effortsindudingalis by
name, race, nationd origin, sex, and age of dl hires, promotions, terminations, and
composition of gpplicant pools since the last reporting period and stepstaken to ensure
nondiscrimination and to provide equa employment opportunity.

) In order to determine whether digtricts and other planning organizations supported by
EDA are complying withthe requirementsin paragraph (f)(3), EDA shdl conduct annud
compliancereviews of these organizations through either anin-depthdesk audit or ongte
review.

(9 Applicants for Revolving Loan Funds will provide information describing the make-up of the
exiging or proposed RLF Loan Board members by race, nationd origin, gender, age, and those
who voluntarily sdf-identify as having disabilities. The reports submitted to EDA by RLF
granteeswill be used to monitor avil rightscompliance. Additiond information may berequested
as needed to determine compliance. Compliance issues whichwill be reviewed and monitored
include, but are not limited to, the following:

D Therepresentationof minorities, women, and those who voluntarily sdif-identify ashaving
disabilities, aswell asthe age of members on the RLF Loan Board;
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2 Recipient’s plans to openly market the RLF to prospective minority, disabled, and
women business borrowers, and
3 Recipient’'s monitoring plans for borrowers: compliance with avil rights requirements
concerning employees or gpplicants for employment, and/or providers of goods and
Services.
(h Reporting and other procedural mattersare set forth in 15 CFR parts 8, 8b, 8c, and 20 and the

Civil Rights Guiddines which are available from EDA’s Regiond Offices. See part 300 of this
chapter.

Economic Devel opment Administration Regulations Page 90



PART 318 EVALUATIONS OF UNIVERSITY CENTERS AND ECONOMIC
DEVELOPMENT DISTRICTS
Section 318.1 Universty Center Performance Evauations
318.2 Economic Development Didtrict Performance Evauations
AUTHORITY: 42 U.S.C. 3211; Department of Commerce Organization Order 10-4.

§318.1  Univerdgty Center Performance Evaluations

@ EDA will evauate the performance of each University Center. EDA will:

D Evauate each University Center at least once every three years,

2 Assessthe Universty Center’ s contributionto providing technical ass stance, conducting
applied research, and disseminating project results, in accordance with the scope(s) of
work funded during the evauation period; and

3 For peer review, ensure the participation of at least one other University Center, as
appropriate, in the evauation on a cost-reimbursement basis.

(b) A purpose of the evaduation isto determineif the University Center should continue to receive
funding under the program..

8318.2  Economic Development District Performance Evaluations

EDA will evauate the performance of each Economic Development Didrict. EDA will:

@ Evduate each Economic Development Didtrict at least once every three years,

(b) Assessthe Economic Devel opment Didrict’ smanagement standards, financia accountability, and
program performance; and

(© For peer review, ensure the participation of at least one other Economic Development Didrict
organization, as gppropriate, in the evauation on a cost-reimbursement basis.
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